Decisions 

of  the 

United  States 

Supreme  Court 


The  Lawyers  Co-operative  Publishing  Company 
Bancroft-Whitney  Company 


CIVIC  CENTER 


3  1111  00861  0774 


in 

\\\m\  La^iSuL 

LIBRARY  USE  ONLY 


#    **IPW 


Decisions 

of  the 

United  States 

Supreme  Court 


1982-83  TERM 


by 

The  Editorial  Staff 

United  States  Supreme  Court  Reports, 

Lawyers'  Edition 


THE  LAWYERS  CO-OPERATIVE  PUBLISHING  CO. 

Rochester.  New  York  14694 

BANCROFT-WHITNEY  CO. 

San  Francisco.  California   94107 

LCp  BCD 


Copyright  ©  1983 

The  Lawyers  Co-operative  Publishing  Company 

Rochester,  New  York 


Library  of  Congress  Catalog  Card  Number  64-17924 


PREFACE 

This  volume  is  designed  to  serve  as  a  quick-refer- 
ence guide  to  the  work  of  the  United  States  Su- 
preme Court  during  its  1982-1983  Term.  Its  impor- 
tant features  are  described  below. 

The  Court's  Personnel.  A  list  of  the  operating 
personnel  of  the  Court  is  accompanied  by  photo- 
graphs and  biographical  sketches  of  each  Justice 
serving  during  the  Term. 

Survey  of  the  Term.  A  succinct  narrative  state- 
ment outlines  the  high  spots  of  the  Term. 

Summaries  of  Decisions.  Every  important  deci- 
sion of  the  Supreme  Court  is  individually  summa- 
rized. These  summaries  (reprinted  from  Vols.  74-77 
L  Ed  2d)  describe  the  manner  in  which  the  case 
came  before  the  Court,  the  facts  involved  and  issues 
presented,  the  holding  of  the  Court  and  the  reasons 
supporting  that  holding,  the  name  of  the  Justice 
who  wrote  the  opinion  of  the  majority,  and  the 
names  and  views  of  those  of  the  Justices  who  con- 
curred or  dissented. 

The  Summaries  are  printed  in  the  order  in  which 
the  cases  were  decided  by  the  Court.  Notations  to 
Summaries  indicate  the  volume  and  page  at  which 
the  full  opinion  of  the  Court  may  be  found  in  the 
official  reports  (US)  published  by  the  Federal  Gov- 
ernment, and  the  privately  published  United  States 
Supreme  Court  Reports,  Lawyers'  Edition  (L  Ed 
2d),  and  Supreme  Court  Reporter  (S  Ct). 

Following  each  Summary  is  a  listing  of  the  attor- 
neys who  acted  in  behalf  of  the  litigants. 
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Glossary.  A  glossary  of  common  legal  terms  de- 
fines, in  laymen's  language,  various  legal  words  and 
phrases  frequently  used  in  the  Supreme  Court's 
decisions. 

Table  of  Cases.  A  complete  Table  of  Cases  makes 
possible  the  location  of  the  Summary  of  any  case 
through  the  name  of  a  party  litigant. 

Index.  A  detailed,  alphabetical  word  index  makes 
possible  the  location  of  the  Summary  of  any  case  by 
consulting  the  index  entries  for  appropriate  factual 
and  conceptual  terms. 
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THE  COURT'S  PERSONNEL 


JUSTICES 

OF  THE 

SUPREME  COURT  OF  THE  UNITED  STATES 


1982-83  Term 


Chief  Justice 

HON.  WARREN  E.  BURGER 

Associate  Justices 

HON.  WILLIAM  J.  BRENNAN,  Jr. 
HON.  BYRON  R.  WHITE 
HON.  THURGOOD  MARSHALL 
HON.  HARRY  A.  BLACKMUN 
HON.  LEWIS  F.  POWELL,  Jr. 
HON.  WILLIAM  H.  REHNQUIST 
HON.  JOHN  P.  STEVENS 
HON.  SANDRA  DAY  O'CONNOR 


BIOGRAPHIES  OF  THE 
JUSTICES 

Chief  Justice  Burger  was  born  in  St.  Paul,  Minne- 
sota, on  September  17,  1907,  the  son  of  Charles 
Joseph  and  Katharine  B. 
(Schnittger)  Burger.  He  mar- 
ried Elvera  Stromberg  on  No- 
vember 8,  1933.  They  have 
two  children,  Wade  Allan  and 
Margaret  Elizabeth. 

After  attending  the  public 
schools  of  St.  Paul,  Chief  Jus- 
tice Burger  was  a  student  at 
the  University  of  Minnesota 
from  1925  to  1927.  He  later 
attended  the  St.  Paul  College  of  Law,  receiving  an 
LL.B.  degree,  magna  cum  laude,  in  1931.  After 
becoming  admitted  to  the  Minnesota  Bar,  he  joined 
the  St.  Paul  law  firm  of  Boyesen,  Otis  and  Faricy 
(subsequently  Faricy,  Burger,  Moore  and  Costello) 
as  an  associate  in  1931,  and  he  became  a  partner  in 
the  firm  in  1935.  While  practicing  law  in  St.  Paul,  he 
also  was  a  member  of  the  faculty  of  the  William 
Mitchell  College  of  Law,  and  he  was,  at  various 
times,  president  of  the  Junior  Chamber  of  Com- 
merce, president  of  the  Council  on  Human  Rela- 
tions, a  member  of  the  Emergency  War  Labor 
Board,  and  a  member  of  the  Governor's  Interracial 
Commission. 

In  1953,  Chief  Justice  Burger  was  appointed  As- 
sistant Attorney  General  in  charge  of  the  Civil 
Division  of  the  Department  of  Justice,  and  in  1956, 
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he  was  appointed  to  a  judgeship  on  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia 
Circuit.  He  has  been  not  only  a  member  but  also  a 
committee  chairman  of  the  American  Bar  Associa- 
tion. 

Chief  Justice  Burger  was  nominated  by  President 
Nixon  to  be  Chief  Justice  of  the  United  States,  and 
took  office  on  June  23,  1969. 
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Justice  Brennan  was  born  in  Newark,  New  Jersey, 
on  April  25,  1906,  the  son  of  William  Joseph  Bren- 
nan, Sr.  and  Agnes  (McDer- 
mott)  Brennan.  He  married 
Marjorie  Leonard  on  May  5, 
1928.  They  have  three  chil- 
dren, William  Joseph  III, 
Hugh  Leonard,  and  Nancy. 

Justice  Brennan  attended 
public  schools  in  Newark,  and 
graduated  from  the  University 
of  Pennsylvania  in  1928  with  a 
B.S.  degree.  He  earned  his 
LL.B.  degree  from  Harvard  University  in  1931. 

Justice  Brennan  was  admitted  to  the  New  Jersey 
Bar  in  1932,  after  joining  the  Newark  law  firm  of 
Pitney,  Hardin  8c  Skinner.  Following  that,  for  10 
years,  he  practiced  law  in  Newark. 

In  March,  1942,  he  entered  the  Army  as  a  Major 
in  the  legal  division  of  the  Ordnance  Department, 
leaving  with  the  rank  of  Colonel  in  September, 
1945. 

Returning  to  Newark,  he  rejoined  his  law  firm  and 
became  a  name  partner  in  Pitney,  Hardin,  Ward  8c 
Brennan.  In  1949  he  became  a  trial  judge  in  the 
New  Jersey  Superior  Court.  After  two  years,  he  was 
elevated  to  a  judgeship  in  the  Appellate  Division  of 
the  same  court,  and  in  March,  1952,  he  was  ap- 
pointed as  an  Associate  Justice  of  the  New  Jersey 
Supreme  Court. 

President  Eisenhower  appointed  him  an  Associate 
Justice  of  the  United  States  Supreme  Court  on 
October  15,  1956,  and  he  took  his  seat  on  the  Court 
on  October  16,  1956. 

Justice  Brennan  is  a  member  of  the  American, 
New  Jersey,  Essex  County,  Hudson  County  and 
Monmouth  County  (N.J.)  Bar  Associations. 
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Justice  White  was  born  in  Ft.  Collins,  Colorado, 
on  June  8,  1917,  the  son  of  Alpha  Albert  White  and 
Maud  Burger  White.  He  mar- 
ried Marion  Lloyd  Stearns  on 
June  15,  1946.  They  have  two 
children,  Charles  Byron  and 
Nancy  Pitkin. 

Justice  White  attended  ele- 
mentary and  high  schools  at 
Wellington,  Colorado.  He 
graduated  from  the  University 
of  Colorado  in  1938  with  a 
B.A.  degree,  and  attended  Ox- 
ford University,  Oxford,  England,  as  a  Rhodes 
Scholar,  from  January,  1939  until  October,  1939. 
From  October,  1939  to  October,  1941,  and  from 
February,  1946  to  November,  1946,  he  attended 
Yale  University  Law  School,  receiving  an  LL.B. 
degree,  magna  cum  laude. 

Justice  White  volunteered  for  service  in  the 
United  States  Navy  in  July  1941  and  received  a 
commission  as  an  ensign.  During  World  War  II,  he 
served  in  the  Pacific  as  an  intelligence  officer,  and 
was  honorably  discharged  as  a  Lieutenant  Com- 
mander in  1946. 

Upon  graduation  from  Yale,  Justice  White  served 
from  1946  to  1947  as  law  clerk  to  Chief  Justice 
Vinson,  Supreme  Court  of  the  United  States. 

In  1947,  he  joined  the  law  firm  of  Lewis,  Grant, 
Newton,  Davis  and  Henry  (now  Davis,  Graham  and 
Stubbs),  in  Denver,  Colorado.  He  became  a  partner 
and  remained  with  that  firm  until  January  1961, 
when  he  was  appointed  Deputy  Attorney  General  of 
the  United  States  by  President  Kennedy. 

Justice  White  was  nominated  by  President  Ken- 
nedy as  Associate  Justice  of  the  Supreme  Court  of 
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the  United  States  on  Apr.l  3,    1962,  and   took  his 
seat  on  April  16,  1962. 

He  is  a  member  of  the  American  Bar  Association 
and  the  Colorado  Bar  Association. 
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Justice  Marshall  was  born  in  Baltimore,  Maryland 
on  July  2,  1908,  the  son  of  William  C.  Marshall  and 
Norma  A.  Marshall.  His  first 
wife,  the  former  Vivian  Burey, 
whom  he  married  on  Septem- 
ber 4,  1929,  died  in  February, 
1955.  On  December  17,  1955, 
the  Justice  married  Cecilia  A. 
Suyat.  Justice  Marshall  has 
two  sons,  Thurgood,  Jr.,  and 
John  William. 

After      attending      public 

schools    in    Baltimore,  Justice 

Marshall    attended    Lincoln    University,    where,    in 

1930,  he  received  his  A.B.   degree.   He  earned  his 

LL.B.  in  1933  from  Howard  University  Law  School. 

The  Justice  was  admitted  to  the  Maryland  Bar  in 
1933  and  was  engaged  in  private  practice  until 
1937.  He  served  as  Assistant  Special  Counsel  to  the 
National  Association  for  the  Advancement  of  Col- 
ored People  between  1936-1938  and  as  Special 
Counsel  until  1950.  He  directed  the  N.A.A.C.P.'s 
Legal  Defense  and  Educational  Fund  between  1940- 
1961. 

In  1961,  Justice  Marshall  was  appointed  United 
States  Circuit  Judge  for  the  Second  Judicial  Circuit, 
a  position  he  left  in  1965  to  become  Solicitor 
General  of  the  United  States. 

President  Johnson  appointed  him  Associate  Jus- 
tice of  the  United  States  Supreme  Court  on  June  13, 
1967,  and  he  took  his  seat  on  October  2,  1967. 

He  is  a  member  of  the  American  Bar  Association, 
the  National  Bar  Association,  the  Association  of  the 
Bar  of  the  City  of  New  York,  the  New  York  City 
County  Lawyers  Association,  and  the  Bar  Associa- 
tion of  the  District  of  Columbia. 
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Justice  Blackmun  was  born  in  Nashville,  Illinois, 
on  November  12,   1908,  the  son  of  Corwin  M.  and 

Theo  H.  Blackmun.  He  mar- 
ried Dorothy  E.  Clark  on  June 
21,  1941.  They  have  three 
daughters:  Nancy  Clark,  Sally 
Ann,  and  Susan  Manning. 

After  attending  Van  Buren 
Grade  School  and  Mechanic 
Arts  High  School  in  St.  Paul, 
Minnesota,  Justice  Blackmun 
attended  Harvard  College, 
where,  in  1929,  he  received 
his  A.B.  degree,  summa  cum  laude.  He  earned  his 
LL.B.  degree  from  Harvard  Law  School  in  1932. 

He  then  served  for  two  years  as  law  clerk  for 
Judge  John  B.  Sanborn  of  the  United  States  Court 
of  Appeals  for  the  Eighth  Circuit. 

In  1934,  he  joined  the  law  firm  then  known  as 
Dorsey,  Colman,  Barker,  Scott  &  Barber,  in  Minne- 
apolis, Minnesota.  He  became  a  general  partner  of 
that  firm  in  1943  and  remained  with  it  until  1950. 
During  this  same  period  he  was  also  an  instructor  at 
St.  Paul  College  of  Law  (now  William  Mitchell 
College  of  Law)  (1935-1941),  and  taught  at  the 
University  of  Minnesota  Law  School  (1945-1947). 

In  1950  he  became  resident  counsel  of  the  Mayo 
Clinic  in  Rochester,  Minnesota,  and  held  that  posi- 
tion until  1959,  when  he  was  appointed  a  judge  of 
the  United  States  Court  of  Appeals  for  the  Eighth 
Circuit  by  President  Eisenhower. 

Justice  Blackmun  was  nominated  by  President 
Nixon  as  Associate  Justice  of  the  United  States 
Supreme  Court  on  April  14,  1970,  and  took  his  seat 
on  June  9,  1970. 

He  is  a  member  of  the  American  Bar  Association, 
the    Minnesota    State    Bar    Association,    the    Third 
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Judical  District  (Minnesota)  Bar  Association,  the 
Olmsted  County,  Minnesota,  Bar  Association,  and 
the  American  Judicature  Society. 
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Justice  Powell  was  born  in  Suffolk,  Virginia,  on 
September   19,    1907.  He  married  Josephine  Pierce 

Rucker  in  1936.  They  have 
four  children,  Mrs.  Richard  S. 
Smith,  Mrs.  Basil  T.  Carmody, 
Mrs.  Christopher  J.  Sumner, 
and  Lewis  F.  Powell,  III. 

Justice  Powell  attended 
Washington  and  Lee  Univer- 
sity, receiving  his  B.S.  degree, 
magna  cum  laude,  in  1929, 
and  his  LL.B.  degree  in  1931. 
In  1932  he  earned  an  LL.M. 
degree  from  Harvard  Law  School. 

In  1932,  Justice  Powell  commenced  the  private 
practice  of  law,  later  becoming  a  senior  partner  in 
the  law  firm  of  Hunton,  Williams,  Gay,  Powell  & 
Gibson,  in  Richmond,  Virginia.  He  also  served,  at 
various  times,  on  several  national  committees  and 
commissions,  including  the  National  Commission  on 
Law  Enforcement  and  Administration  of  Justice,  and 
the  National  Advisory  Committee  on  Legal  Services 
to  the  Poor.  At  the  state  and  local  levels,  he  was  a 
member  of  various  boards  and  commissions,  includ- 
ing the  Virginia  State  Board  of  Education  (Presi- 
dent, 1968-1969),  the  Virginia  State  Library  Board, 
and  the  Richmond  Public  School  Board  (Chairman, 
1952-1961). 

During  World  War  II,  Justice  Powell  entered  the 
United  States  Army  Air  Force  as  a  First  Lieutenant, 
and  served  as  a  combat  and  staff  intelligence  officer 
from  1942  to  1946,  including  service  as  Chief  of 
Operational  Intelligence  for  U.S.  Strategic  Air 
Forces  in  Europe.  He  attained  the  rank  of  Colonel, 
and  was  awarded  the  Legion  of  Merit,  the  Bronze 
Star,  and  France's  Croix  de  Guerre  with  Palm. 
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Justice  Powell  was  appointed  to  the  position  of 
Associate  Justice  of  the  United  States  Supreme 
Court  by  President  Nixon  on  October  21,  1971,  and 
took  office  on  January  7,  1972. 

Justice  Powell  is  a  member  of  the  American  Bar 
Association  (President,  1964-1965),  the  American 
College  of  Trial  Lawyers  (President,  1969-1970), 
the  American  Bar  Foundation  (President,  1969- 
1971),  the  American  Law  Institute,  the  Association 
of  the  Bar  of  the  City  of  New  York,  and  the  Virginia 
Bar  Association. 
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Justice  Rehnquist  was  born  in  Milwaukee,  Wis- 
consin, on  October  1,  1924,  the  son  of  William  B. 
and  Margery  P.  Rehnquist.  He  married  Natalie  Cor- 
nell in  1953.  They  have  three 
children,  James,  Janet,  and 
Nancy. 

Justice  Rehnquist  attended 
public  schools  in  Shorewood, 
Wisconsin,  and  received  his 
B.A.  degree,  with  great  dis- 
tinction, and  an  M.A.  degree 
from  Stanford  University  in 
1948.  He  also  earned  an  M.A. 
degree  from  Harvard  Univer- 
sity in  1950,  and  then  returned  to  Stanford  Univer- 
sity, where  he  received  his  LL.B.  degree  in  1952. 

From  1952  to  1953,  he  served  as  law  clerk  for 
Justice  Robert  H.  Jackson,  Supreme  Court  of  the 
United  States.  From  1953  to  1969,  Justice  Rehn- 
quist engaged  in  private  practice  in  Phoenix,  Ari- 
zona, and  in  1969,  he  was  appointed  Assistant 
Attorney  General,  Office  of  Legal  Counsel,  by  Presi- 
dent Nixon. 

Justice  Rehnquist  served  in  the  United  States 
Army  Air  Corps  as  a  weather  observer  from  1943  to 
1946,  including  service  in  North  Africa,  and  was 
discharged  with  the  rank  of  sergeant. 

Justice  Rehnquist  was  appointed  to  the  position  of 
Associate  Justice  of  the  United  States  Supreme 
Court  by  President  Nixon  on  October  21,  1971,  and 
took  office  on  January  7,  1972. 

Justice  Rehnquist's  professional  activities  have 
included  membership  in  the  American  Bar  Associa- 
tion, the  Arizona  Bar  Association,  the  Maricopa 
County  (Arizona)  Bar  Association  (President,  1963), 
the  National  Conference  of  Lawyers  and  Realtors, 


xviii  PERSONNEL 

the  National  Conference  of  Commissioners  of  Uni- 
form State  Laws,  and  the  Council  of  the  Administra- 
tive Conference  of  the  United  States. 
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Justice  Stevens  was  born  in  Chicago,  Illinois,  on 
April  20,  1920.  He  is  married  to  Maryan  Mulholland 

Stevens  and  has  four  children, 
John  Joseph,  Kathryn  Stevens 
Tedlicka,  Elizabeth  Jane,  and 
Susan  Roberta. 

Justice  Stevens  received  an 
A.B.  degree  from  the  Univer- 
sity of  Chicago  in  1941  and  a 
J.D.  degree  from  Northwest- 
ern University  School  of  Law 
in  1947. 

During  the  1947-1948 
Term  of  the  United  States  Supreme  Court,  he  was  a 
law  clerk  to  Justice  Wiley  Rutledge,  and  in  1949,  he 
was  admitted  to  practice  law  in  Illinois.  In  1951  and 
1952,  Justice  Stevens  was  Associate  Counsel  to  the 
Subcommittee  on  the  Study  of  Monopoly  Power  of 
the  Judiciary  Committee  of  the  United  States  House 
of  Representatives,  and  from  1953  to  1955  he  was  a 
member  of  the  Attorney  General's  National  Com- 
mittee to  Study  Anti-trust  Law.  From  1970  to  1975 
he  served  as  a  Judge  of  the  United  States  Court  of 
Appeals  for  the  Seventh  Circuit. 

Justice  Stevens  served  in  the  United  States  Navy 
from  1942  to  1945. 

Justice  Stevens  was  appointed  to  the  position  of 
Associate  Justice  of  the  United  States  Supreme 
Court  by  President  Ford  on  December  17,  1975, 
and  took  his  seat  on  December  19,  1975. 
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Justice  O'Connor  was  born  in  El  Paso,  Texas  on 
March  26,  1930,  the  daughter  of  Harold  A.  Day  and 
Ada  Mae  Wilkey  Day.  She 
married  John  Jay  O'Connor 
III  in  1952.  They  have  three 
children,  Scott,  Brian,  and  Jay. 
Justice  O'Connor  graduated 
from  Stanford  University  in 
1950  with  a  B.A.  degree, 
magna  cum  laude.  She  earned 
her  LL.B.  degree  at  Stanford 
in  1952. 
Justice  O'Connor  served  as 
a  deputy  county  attorney  in  San  Mateo  County, 
California  from  1952  to  1953,  and  as  a  civilian 
attorney  for  the  Quartermaster  Market  Center  in 
Frankfurt,  Germany  from  1954  to  1957.  She  was  in 
the  private  practice  of  law  in  Maryvale,  Arizona 
from  1958  to  1960,  and  served  as  an  Assistant 
Attorney  General  in  Arizona  from  1965  to  1969. 

Justice  O'Connor  was  a  member  of  the  Arizona 
State  Senate  from  1969  to  1975.  She  was  a  judge  of 
the  Maricopa  County  Superior  Court  in  Phoenix, 
Arizona  from  1975  to  1979,  and  served  on  the 
Arizona  Court  of  Appeals  from  1979  to  1981. 

Justice  O'Connor  was  appointed  to  the  position  of 
Associate  Justice  of  the  United  States  Supreme 
Court  by  President  Reagan  on  July  7,  1981,  and 
took  office  on  September  26,  1981. 


SURVEY  OF  THE  1982-1983  TERM 
by 

David  H.  Bathe,  J.D. 

§  1.  Generally;  statistics 

§  2.  Abortion 

§  3.  Antitrust  law 

§  4.  Aviation  law 

§  5.  Bankruptcy 

§  6.  Civil  procedure 

§  7.  — Federal  jurisdiction 

§  8.  — Class  actions 

§  9.  — Injunctive  relief 

§  10.  — Counsel  fees 

§11.  Civil  rights 

§12.  — Age  discrimination 

§13.  — Sex  discrimination 

§14.  Criminal  law 

§15.  Criminal  procedure 

§16.  — Search  and  seizure 

§17.  — Self-incrimination 

§  18.  — Grand  jury 

§  19.  — Double  jeopardy 

§  20.  — Right  to  counsel 

§21.  — Sentence  and  commitment 

§  22. Death  penalty 

§  23. Prisoners'  rights 

§  24.  — Habeas  corpus 

§  25.  Customs  law 

§  26.  Education  and  schools 

§  27.  Elections  and  voting  rights 

§  28.  Energy  law 

§  29.  Federal  taxation 

§  30.  Federal  Tort  Claims  Act 

§31.  Firearms 

§  32.  Fishing  rights 
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§  33.  Food,  drugs,  and  cosmetics 

§  34.  Freedom  of  information 

§  35.  Government  contracts 

§  36.  Immigration 

§  37.  Indians 

§  38.  International  law 

§  39.  Labor  law 

§  40.  Military  law 

§41.  Motor  vehicle  safety 

§  42.  Natural  resources 

§  43.  Patent  law 

§  44.  Paternity  and  adoption 

§  45.  Pension  law 

§  46.  Picketing 

§  47.  Postal  regulation 

§  48.  Public  employees 

§  49.  Securities  law 

§  50.  Social  security 

§51.  State  and  local  government 

§  52.  State  taxation 

§  53.  Telecommunications  law 

§  54.  Workers'  compensation 


§  1.  Generally;  statistics 

The  Supreme  Court's  October  1982  Term  began 
October  4,  1982  and  ended  October  3,  1983.  On 
July  6,  the  court  began  its  summer  recess,  which 
lasted  for  the  remainder  of  the  term. 

Statistics  released  by  the  Office  of  the  Supreme 
Court  Clerk  reveal  that  5,079  cases  appeared  on  the 
court's  docket  for  the  October  1982  Term.  In  com- 
parison, 5,311  cases  appeared  on  the  court's  docket 
during  the  October  1981  Term,  and  5,144  appeared 
during  the  October  1980  Term.  Of  the  5,079  cases 
in  the  October  1982  Term,  878  were  carried  over 
from  prior  terms  and  4,201  were  docketed  during 
the  term.  Of  the  5,079  cases,  3,887  were  disposed 
of  by  the  court's  denial  of  review,   by  the  court's 
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dismissal,  or  by  withdrawal.  Another  119  were  sum- 
marily decided.  A  total  of  766  cases  were  not  acted 
upon  or  otherwise  remained  undisposed  of. 

There  were  312  cases  available  for  argument 
during  the  term,  of  which  183  were  argued  and  16 
were  dismissed  or  remanded  without  argument, 
leaving  113  cases  still  available  for  argument.  Of  the 
183  argued  and  submitted  cases,  174  were  disposed 
of  by  signed  opinion  and  6  were  disposed  of  by  per 
curiam  opinion.  Three  of  the  183  cases  came  under 
the  court's  original  jurisdiction.  Three  cases  were 
set  for  reargument  next  term. 

§  2.  Abortion 

Reaffirming  the  decade-old  landmark  abortion 
decision  of  Roe  v  Wade  (1973)  410  US  113,  35  L 
Ed  2d  147,  93  S  Ct  705,  reh  den  410  US  959,  35  L 
Ed  2d  694,  93  S  Ct  1409,  the  court  considered  in 
three  separate  decisions  the  constitutionals  of 
three  state  or  local  laws  regulating  abortions.  In  the 
first  case,  the  court  ruled  that  the  due  process 
clause  was  violated  by  the  provisions  of  an  Akron, 
Ohio  ordinance  requiring  that  all  second  trimester 
abortions  be  performed  in  a  hospital,  and  that 
provisions  concerning  parental  consent,  informed 
consent,  a  24-hour  waiting  period,  and  the  disposal 
of  fetal  remains  were  also  unconstitutional.  [Akron  v 
Akron  Center  for  Reproductive  Health,  Inc.  (1983, 
US)  76  L  Ed  2d  687,  103  S  Ct  2481.]  In  the  second 
case,  the  court  held  that  a  Missouri  statute  requiring 
that  second  trimester  abortions  be  performed  in  a 
hospital  was  unconstitutional,  since  it  unreasonablv 
infringed  upon  a  woman's  constitutional  right  to 
obtain  an  abortion,  but  also  held  that  the  require- 
ments that  a  pathology  report  be  made,  that  minors 
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secure  parental  or  judicial  consent,  and  that  a  sec- 
ond physician  be  present  were  constitutional. 
[Planned  Parenthood  Asso.  v  Ashcroft  (1983,  US) 
76  L  Ed  2d  733,  103  S  Ct  2517.]  Finally,  in  the 
third  case,  a  Virginia  law  requiring  that  second 
trimester  abortions  be  performed  in  licensed  clinics 
was  held  by  the  court  to  be  constitutional  as  a 
reasonable  means  of  furthering  the  state's  compel- 
ling interest  in  protecting  the  woman's  own  health 
and  safety.  [Simopoulos  v  Virginia  (1983,  US)  76  L 
Ed  2d  755,  103  S  Ct  2532.] 

§  3.  Antitrust  law 

Several  provisions  of  the  antitrust  laws  were  sub- 
ject to  the  Supreme  Court's  scrutiny  during  the 
term.  Interpreting  §  4  of  the  Clayton  Act  (15  USCS 
§  15),  the  court  ruled  that  a  union  was  not  injured 
by  a  violation  of  the  antitrust  laws  within  the  mean- 
ing of  the  damages  provisions  of  §  4  by  a  multiem- 
ployer association's  coercion  of  employers  to  enter 
into  business  relationships  with  nonunion  firms. 
[Associated  General  Contractors,  Inc.  v  California 
State  Council  of  Carpenters  (1983,  US)  74  L  Ed  2d 
723,  103  S  Ct  897,  112  BNA  LRRM  2753,  96  CCH 
LC  f  14028,  1983-1  CCH  Trade  Cases  U  65226.] 

In  another  Clayton  Act  case,  the  court  ruled  that 
§8  of  the  Act  (15  USCS  §  19),  which  forbids  a 
person  from  serving  simultaneously  on  the  boards 
of  directors  of  two  or  more  competing  corporations 
other  than  banks  that  meet  certain  specifications, 
does  not  bar  interlocking  directorates  between  a 
bank  and  a  competing  insurance  company.  [Ban- 
kamerica  Corp.  v  United  States  (1983,  US)  76  L  Ed 
2d  456,  103  S  Ct  2266,  1983-1  CCH  Trade  Cases 
1165410.] 
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Two  of  the  Supreme  Court's  decisions  required  it 
to  interpret  the  price  discrimination  proscriptions  of 
the  Robinson-Patman  Act  (15  USCS  §  13).  In  one 
case,  the  court  ruled  that  the  sale  of  pharmaceutical 
products  to  state  and  local  governmentally  operated 
pharmacies  for  resale  in  competition  with  private 
pharmacies  is  not  exempt  from  the  proscriptions  of 
the  Act,  since  the  exemptions  of  the  Act  do  not 
apply  where  a  state  has  chosen  to  compete  in  the 
private  retail  market.  [Jefferson  County  Pharmaceu- 
tical Assn.  v  Abbott  Laboratories  (1983,  US)  74  L 
Ed  2d  882,  103  S  Ct  1011,  1983-1  CCH  Trade 
Cases  If  65229,  reh  den  (US)  76  L  Ed  2d  371,  103  S 
Ct  1808  and  on  remand  (CA5  Ala)  709  F2d  8.] 
According  to  the  court,  the  Act,  by  its  terms,  does 
not  exempt  state  purchases,  since  the  only  express 
exemption  is  for  nonprofit  institutions  under  15 
USCS  §  13c.  In  the  other  case,  the  court  considered 
the  effect  of  the  meeting-competition  defense  of 
§  2(b)  of  the  Clayton  Act,  as  amended  by  the  Robin- 
son-Patman Act  pursuant  to  15  USCS  §  13(b),  which 
provides  that  a  seller  may  rebut  a  prima  facie  show- 
ing of  illegal  price  discrimination  by  establishing 
that  its  lower  price  to  any  purchaser  was  made  in 
good  faith  to  meet  an  equally  low  price  of  a  compe- 
titor. There,  the  court  ruled  that  the  meeting-com- 
petition defense  is  not  so  inflexible  as  to  be  avail- 
able only  if  the  seller  sets  its  price  on  a  customer- 
by-customer  basis  and  created  the  price  discrimina- 
tion by  lowering  rather  than  by  raising  prices.  [Falls 
City  Industries,  Inc.  v  Vanco  Beverage,  Inc.  (1983, 
US)  75  L  Ed  2d  174,  103  S  Ct  1282,  1983-1  CCH 
Trade  Cases  11  65282,  on  remand  (CA7)  705  F2d 
463.]  However,  the  good-faith  meeting-competition 
defense   is   available   to   a   seller  who   creates   price 
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discrimination  by  selective  smaller  price  increases, 
rather  than  only  by  lowering  prices  to  meet  compe- 
tition, and  is  available  to  one  who  uses  areawide 
pricing  rather  than  customer-by-customer  pricing,  if 
the  areawide  price  is  a  genuine,  reasonable  response 
to  prevailing  competitive  circumstances.  According 
to  the  court,  the  defense  required  a  seller  at  least  to 
show  the  existence  of  facts  that  would  lead  a  reason- 
able and  prudent  person  to  believe  that  the  seller's 
lower  price  would  meet  the  equally  low  price  of  a 
competitor,  and  required  the  seller  to  demonstrate 
that  its  lower  price  was  a  good-faith  response  to  the 
competitor's  low  price. 

For  other  labor  related  cases,  see  §  39,  infra. 
Also,  for  a  case  concerning  the  Clayton  Act  disclo- 
sure provisions  of  15  USCS  §  15f(b)  and  grand  jury 
materials,  see  §  18,  infra. 

§  4.  Aviation  law 

In  a  dispute  over  title  to  an  airplane  between  two 
parties,  one  of  which  had  purchased  the  plane  but 
did  not  have  the  sale  documented  and  recorded, 
and  another  who  subsequently  purchased  the  plane 
and  had  the  sale  recorded  with  the  Federal  Aviation 
Administration,  the  Supreme  Court  ruled  that  state 
laws  allowing  undocumented  or  unrecorded  trans- 
fers of  interests  in  aircraft  to  affect  innocent  third 
parties  are  pre-empted  under  the  supremacy  clause 
by  the  aircraft  recordation  provisions  of  §  503(c)  of 
the  Federal  Aviation  Act  of  1958  (49  USCS 
§  1403(c)).  [Philko  Aviation,  Inc.  v  Shacket  (1983, 
US)  76  L  Ed  2d  678,  103  S  Ct  2476,  36  UCCRS  1.] 

§  5.  Bankruptcy 

In  a  case  of  major  importance  to  creditors  whose 
liens  against  a  debtor's  property  might  be  avoided 
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by  the  debtor  after  filing  for  bankruptcy,  the  Su- 
preme Court  held  that  the  lien  avoidance  provisions 
of  the  Bankruptcy  Reform  Act  of  1978  (11  USCS 
§  522(f)(2))  do  not  apply  to  liens  that  were  estab- 
lished before  the  enactment  date  of  the  Act.  [United 
States  v  Security  Industrial  Bank  (1982,  US)  74  L 
Ed  2d  235,  103  S  Ct  407,  9  BCD  1071,  7  CBC2d 
629,  CCH  Bankr  L  Rptr  t  68875,  35  UCCRS  1.]  In 
doing  so,  the  court  first  determined  that  there  was 
substantial  doubt  that  retroactive  application  com- 
ported with  the  Fifth  Amendment  and  that  it  is  a 
cardinal  rule  of  statutory  construction  that  a  court 
will  first  ascertain  whether  it  is  fairly  possible  to 
construe  a  statute  in  a  manner  so  as  to  avoid  the 
constitutional  question.  Therefore,  the  court  ruled 
that  in  the  absence  of  a  clear  expression  of  Con- 
gress' intent  to  apply  the  lien  avoidance  provision 
retroactively  to  pre-enactment  liens,  it  would  inter- 
pret the  provision  as  being  intended  not  to  do  so, 
the  court  finding  that  there  is  some  evidence  that 
Congress  may  not  have  intended  that  §  522(f)  oper- 
ate to  destroy  pre-enactment  property  rights. 

In  addition  to  the  Supreme  Court's  major  deci- 
sion concerning  the  retroactive  application  of  the 
lien  avoidance  provisions  of  1 1  USCS  §  522(f)(2)  in 
bankruptcy  proceedings,  the  court  also  considered 
whether  property  seized  by  the  Internal  Revenue 
Service  (IRS)  prior  to  the  filing  of  a  reorganization 
petition  in  a  Bankruptcy  Court  was  subject  to  a 
turnover  order  under  11  USCS  §  542(a).  The  court 
held  that  it  was,  reasoning  that  Congress  intended  a 
broad  range  of  property  to  be  included  in  the 
reorganization  estate  and  the  rights  provided  to 
creditors  replaced  the  protection  afforded  by  pos- 
session, that  the  IRS  was  bound  by  §  542(a)  to  the 
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same  extent  as  any  other  creditor,  and  that  seizure 
of  property  did  not  transfer  ownership  of  the  prop- 
erty to  the  IRS.  [United  States  v  Whiting  Pools,  Inc. 
(1983,  US)  76  L  Ed  2d  515,  103  S  Ct  2309,  10  BCD 
705,  8  CBC2d  710,  CCH  Bankr  L  Rptr  H  69207,  83- 
1  USTC  K  9394.] 

§  6.  Civil  procedure 

Construing  the  Quiet  Title  Act  of  1972  (28  USCS 
§§  1346(f),  1402(d),  and  2409a)  and  its  applicability 
to  states,  the  Supreme  Court  held  that  North  Da- 
kota could  not  bring  a  suit  to  challenge  the  title  of 
the  United  States  to  real  property  on  a  basis  of 
relief  other  than  that  provided  by  the  Act.  [Block  v 
North  Dakota  (1983,  US)  75  L  Ed  2d  840,  103  S  Ct 
1811.]  According  to  the  court,  Congress  intended 
the  Act  to  provide  the  exclusive  means  by  which 
adverse  claimants  could  challenge  the  United  States' 
title  to  real  property.  The  court  further  held  in  that 
case  that  the  state  was  subject  to  the  statute  of 
limitations  provided  in  §  2409a(f),  the  court  finding 
that  the  statutory  language  made  no  exceptions  for 
civil  actions  by  states,  and  there  was  no  legislative 
evidence  in  the  legislative  history  that  Congress 
intended  to  exempt  the  states  from  the  statute  of 
limitations. 

Where  an  unsuccessful  defendant  in  a  federal 
court  action  filed  a  timely  motion  to  alter  or  amend 
the  judgment,  and  then  filed  a  notice  of  appeal 
while  the  motion  to  amend  was  still  pending,  the 
notice  of  appeal  was  held  premature  and  the  Court 
of  Appeals  without  jurisdiction  of  the  appeal. 
[Griggs  v  Provident  Consumer  Discount  Co.  (1982, 
US)  74  L  Ed  2d  225,  103  S  Ct  400,  35  FR  Serv  2d 
365,  on  remand  (CA3  Pa)  699  F2d  642,  35  FR  Serv 
2d  1220.] 
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§  7.  — Federal  jurisdiction 

Reviewing  a  United  States  District  Court  order 
staying  a  federal  suit  seeking  arbitration  of  a  con- 
struction contract  suit  pending  resolution  of  a  state 
court  suit  also  involving  the  issue  of  the  dispute's 
arbitrability,  the  Supreme  Court  held  that  the  Dis- 
trict Court  abused  its  discretion  in  granting  the  stay, 
there  being  no  showing  of  the  requisite  exceptional 
circumstances  to  justify  a  stay  of  a  federal  court  suit 
in  deference  to  the  parallel  state  court  litigation. 
[Moses  H.  Cone  Memorial  Hospital  v  Mercury 
Constr.  Corp.  (1983,  US)  74  L  Ed  2d  765,  103  S  Ct 
927.] 

The  court  also  reviewed  a  case  involving  two  bar 
applicants  who  had  filed  petitions  with  the  District 
of  Columbia  Court  of  Appeals  asking  for  waivers  of 
that  court's  District  of  Columbia  bar  admission  rule 
requiring  that  applicants  graduate  from  an  American 
Bar  Association  approved  law  school,  the  applicants 
challenging  in  a  United  States  District  Court  the 
state  court's  denial  of  their  petitions.  The  Supreme 
Court  held  that  the  District  Court  lacked  subject 
matter  jurisdiction  over  the  denial  because  it  had  no 
jurisdiction  over  challenges  to  state  court  decisions 
arising  out  of  judicial  proceedings,  even  if  the  chal- 
lenges alleged  that  the  state  court's  action  is  uncon- 
stitutional. [District  of  Columbia  Court  of  Appeals  v 
Feldman  (1983,  US)  75  L  Ed  2d  206,  103  S  Ct 
1303.]  However,  the  court  did  rule  that  the  District 
Court  had  jurisdiction  over  the  elements  of  the 
applicants'  complaint  involving  a  general  attack  on 
the  constitutionality  of  the  bar  admission  rule. 

In  a  unanimous  decision,  the  court  ruled  that 
federal  question  jurisdiction  exists  over  a  suit 
brought    by    a    common    carrier    to    recover    motor 
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freight  charges  required  by  tariffs  on  file  with  the 
Interstate  Commerce  Commission.  [Thurston  Motor 
Lines,  Inc.  v  Jordan  K.  Rand,  Ltd.  (1983,  US)  75  L 
Ed  2d  260,  103  S  Ct  1343.]  In  another  case  involv- 
ing the  Interstate  Commerce  Commission,  the  court 
held  that  a  United  States  Court  of  Appeals  was 
without  power  to  freeze  the  rate  that  railroads 
charge  shippers  prior  to  a  decision  by  the  Commis- 
sion as  to  what  a  reasonable  rate  should  be.  [Bur- 
lington Northern,  Inc.  v  United  States  (1982,  US) 
74  L  Ed  2d  311,  103  S  Ct  514,  reh  den  (US)  75  L 
Ed  2d  471,  103  S  Ct  1238.] 

Reviewing  a  lawsuit  originally  brought  by  a  Dutch 
corporation  in  a  United  States  District  Court  against 
the  Central  Bank  of  Nigeria,  an  instrumentality  of 
Nigeria,  for  an  alleged  breach  of  a  letter  of  credit, 
the  court  unanimously  ruled  that  the  Foreign  Sover- 
eign Immunities  Act  (28  USCS  §  1330)  does  not 
violate  Article  III  of  the  United  States  Constitution 
by  authorizing  a  foreign  plaintiff  to  sue  a  foreign 
state  in  a  District  Court  on  a  nonfederal  cause  of 
action.  [Verlinden  B.  V.  v  Central  Bank  of  Nigeria 
(1983,  US)  76  L  Ed  2d  81,  103  S  Ct  1962.]  Accord- 
ing to  the  court,  every  action  against  a  foreign 
sovereign  necessarily  involves  application  of  a  body 
of  substantive  federal  law  and  accordingly  "arises 
under"  federal  law  within  the  meaning  of  Article  III. 

Finally,  the  court  held  that  a  federal  court  had  no 
jurisdiction  to  decide  upon  removal  of  a  case  from  a 
state  court  whether  state  tax  authorities  could  en- 
force its  levies  against  funds  held  in  trust  pursuant 
to  an  employee  benefit  plan  covered  by  the  Em- 
ployee Retirement  Income  Security  Act  (29  USCS 
§§1001  et  seq.),  and  to  declare  whether  the  levies 
were  valid.  [Franchise  Tax  Bd.  v  Construction  La- 
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borers  Vacation  Trust  (1983,  US)  77  L  Ed  2d  420, 
103  S  Ct  2841,  4  EBC  1604.]  In  doing  so,  the  court 
reasoned  that  the  case  did  not  arise  under  federal 
law  within  the  meaning  of  28  USCS  §  1331,  and  was 
not  within  the  removal  jurisdiction  of  28  USCS 
§  1441. 

§  8.  — Class  actions 

Extending  the  tolling  rule  of  American  Pipe  & 
Constr.  Co.  v  Utah  (1974)  414  US  538,  38  L  Ed  2d 
713,  94  S  Ct  756,  1974-1  CCH  Trade  Cases 
H  74862,  18  FR  Serv  2d  1,  reh  den  415  US  952,  39 
L  Ed  2d  568,  94  S  Ct  1477,  applicable  to  interve- 
ners in  a  class  action,  to  also  cover  members  of  a 
class  seeking  to  file  individual  actions  after  a  class 
certification  is  denied,  the  Supreme  Court  ruled  in 
an  unanimous  opinion  that  the  filing  of  a  class 
action  tolls  the  applicable  statute  of  limitations,  and 
thus  permits  all  of  the  putative  class  members  to  file 
individual  actions  upon  the  denial  of  class  certifica- 
tion, provided  that  such  actions  are  instituted  within 
the  time  that  remains  in  the  limitation  period. 
[Crown,  Cork  8c  Seal  Co.  v  Parker  (1983,  US)  76  L 
Ed  2d  628,  103  S  Ct  2392,  31  BNA  FEP  Cas  1697, 
32  CCH  EPD  H  33650.] 

For  a  case  concerning  the  applicability  of  state  law 
and  tolling  the  limitations  period  during  the  pen- 
dency of  a  civil  rights  class  action,  see  §  11,  infra. 

§  9.  — Injunctive  relief 

In  an  important  case  concerning  the  propriety  of 
injunctions  and  standing  to  seek  them  under  Article 
III  of  the  United  States  Constitution,  the  Supreme 
Court  considered  the  complaint  filed  by  a  citizen 
that  alleged  that  he  had  been  stopped  for  a  traffic  or 
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vehicle  violation  by  police  officers,  who,  without 
provocation  or  justification,  seized  the  citizen  and 
applied  a  chokehold,  rendering  him  unconscious 
and  causing  damage  to  his  larynx,  the  citizen  seek- 
ing a  preliminary  injunction  against  use  of  the 
chokeholds  when  the  police  were  not  threatened 
with  death  or  serious  bodily  injury.  The  court  held 
that  the  citizen  did  not  have  standing  to  seek  the 
preliminary  injunction,  there  existing  no  actual  case 
or  controversy  as  required  by  Article  III,  and  even  if 
he  did,  the  citizen  was  not  entitled  to  injunctive 
relief.  [Los  Angeles  v  Lyons  (1983,  US)  75  L  Ed  2d 
675,  103  S  Ct  1660.]  The  court  reasoned  that  no 
case  or  controversy  existed  because  the  complaint 
did  not  establish  a  real  and  immediate  threat  the 
citizen  would  again  be  stopped  by  the  police,  who, 
without  justification  or  provocation,  would  again 
apply  the  chokehold,  the  citizen's  claim  of  future 
injury  being  too  speculative.  The  court  further  con- 
cluded that  the  citizen  would  not  be  entitled  to 
injunctive  relief  in  anv  event  because  the  speculative 
nature  of  the  citizen's  claim  of  future  injury  did  not 
fulfill  the  requirement  for  equitable  relief  that  there 
be  irreparable  injury  shown  by  a  real  or  immediate 
threat  that  the  plaintiff  will  be  wronged  again. 

§10.  — Counsel  fees 

The  Supreme  Court  decided  two  important  attor- 
neys' fees  cases  during  its  term,  one  concerning  the 
award  of  fees  under  §  307(f)  of  the  Clean  Air  Act 
(42  USCS  §  7607(f)),  and  one  under  the  Civil  Rights 
Attorneys'  Fees  Awards  Act  of  1976  (42  USCS 
§  1988),  but  both  of  which  concerned  awards  for 
time  spent  on  unsuccessful  lawsuits  or  claims.  First, 
in  the  case  of  far-reaching  effect  because  of  its 
holding  that  its  decision  applied  to  16  other  federal 
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statutes  providing  for  attorneys'  fee  awards,  the 
court  ruled  that  absent  some  degree  of  success  on 
the  merits  by  the  claimants,  it  is  not  "appropriate" 
for  a  federal  court  to  award  attorneys'  fees  under 
§  307(f)  of  the  Clean  Air  Act.  [Ruckelshaus  v  Sierra 
Club  (1983,  US)  51  USLW  5132,  77  L  Ed  2d  938, 
103  S  Ct  3274.]  Interpreting  the  Civil  Rights  Attor- 
neys' Fees  Awards  Act  as  to  whether  the  prevailing 
party  in  an  action  should  be  entitled  to  attorneys' 
fees  that  reflect  not  only  the  time  spent  on  success- 
ful claims,  but  on  unsuccessful  claims  as  well,  the 
court  ruled  in  the  second  case  that  the  extent  of  a 
plaintiffs  success  is  a  crucial  factor  in  determining 
the  amount  of  an  attorneys'  fees  award.  [Hensley  v 
Eckerhart  (1983,  US)  76  L  Ed  2d  40,  103  S  Ct  1933, 
31  BNA  FEP  Cas  1169,  32  CCH  EPD  H  33618.]  The 
court  held  in  that  case  that  where  a  plaintiff  has 
failed  to  prevail  on  a  claim  that  is  distinct  in  all 
respects  from  his  successful  claims,  the  hours  spent 
on  the  unsuccessful  claim  should  be  excluded  in 
considering  the  amount  of  a  reasonable  fee.  The 
court  further  held  that  where  a  lawsuit  consists  of 
related  claims,  the  plaintiff  who  has  won  substantial 
relief  should  not  have  his  attorneys'  fee  award 
reduced  simply  because  the  District  Court  did  not 
adopt  each  contention  raised,  but  a  plaintiff  achiev- 
ing only  limited  success  should  be  awarded  only 
that  amount  of  fees  that  is  reasonable  in  relation  to 
the  results  achieved. 

§11.  Civil  rights 

The  Supreme  Court  ruled  on  a  number  of  ques- 
tions concerning  civil  rights  actions,  the  issues  con- 
cerning actions  brought  under  42  USCS  §  1983,  and 
also  the  question  of  discriminatory  intent.  In  one  of 
the  four  cases  concerning  §  1983  actions,  the  court 
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ruled  that  §  1983  does  not  authorize  a  convicted 
state  defendant  to  assert  a  claim  for  damages 
against  a  police  officer  for  giving  perjured  testimony 
at  his  criminal  trial.  [Briscoe  v  Lahue  (1983,  US)  75 
L  Ed  2d  96,  103  S  Ct  1108.]  In  another  §  1983  case, 
the  court  ruled  that  a  jury  may  be  permitted  to 
assess  punitive  damages  in  a  §  1983  action  when  the 
defendant's  conduct  is  shown  to  be  motivated  by 
evil  motive  or  intent,  or  when  it  involves  reckless  or 
callous  indifference  to  the  federally  protected  rights 
of  others,  the  court  finding  that  the  policies  and 
purposes  of  §  1983  do  not  require  a  departure  from 
the  rules  of  tort  common  law  that  do  not  require 
actual  malicious  intent  for  recovery  of  punitive  dam- 
ages. [Smith  v  Wade  (1983,  US)  75  L  Ed  2d  632, 
103  S  Ct  1625.]  The  court  further  held,  in  a  §  1983 
case  brought  by  a  convicted  criminal  defendant 
against  police  officers  for  an  unlawful  search,  that 
the  defendant's  conviction  in  a  state  court  following 
a  guilty  plea  did  not  preclude  the  defendant  from 
seeking  to  recover  damages  under  §  1983  for  an 
alleged  Fourth  Amendment  violation  that  was  never 
considered  in  the  state  proceedings.  [Haring  v  Pro- 
sise  (1983,  US)  76  L  Ed  2d  595,  103  S  Ct  2368.] 
The  Supreme  Court  also  ruled  during  the  term  that 
state  law  governs  the  tolling  effect  of  a  limitations 
period  in  a  class  action  brought  under  42  USCS 
§  1983,  unless  the  state  rules  are  inconsistent  with 
federal  law.  [Chardon  v  Soto  (1983,  US)  77  L  Ed  2d 
74,  103  S  Ct  261 1,  32  CCH  EPD  H  33678.] 

For  a  case  concerning  whether  the  filing  of  a  class 
action  generally  tolls  the  running  of  the  applicable 
statute  of  limitations  for  all  putative  class  members, 
see  §  8,  supra. 

In  one  of  several  cases  concerning  the  issue  of 
discriminatory  intent  in  civil  rights  actions,  the  court 
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held  that  an  employee  filing  a  race  discrimination 
suit  under  Title  VII  of  the  Civil  Rights  Act  of  1964 
(42  USCS  §§2000e  et  seq.)  is  not  required  to 
submit  direct  evidence  of  discriminatory  intent  in 
order  to  allow  a  United  States  District  Court  to 
reach  the  question  of  discrimination.  [United  States 
Postal  Service  Bd.  of  Governors  v  Aikens  (1983,  US) 
75  L  Ed  2d  403,  103  S  Ct  1478,  31  BNA  FEP  Cas 
609,  31  CCH  EPD  K  33477.]  Looking  to  the  legisla- 
tive history  of  the  provision  of  42  USCS  §  1985(2) 
proscribing  the  intimidation  of  witnesses  in  federal 
courts,  the  court  ruled  in  another  case  that  persons 
seeking  to  prove  a  violation  of  their  rights  under 
that  provision  of  §  1985(2)  need  not  allege  that  the 
conspiracy  was  motivated  by  racial  or  class-based 
animus.  [Kush  v  Rutledge  (1983,  US)  75  L  Ed  2d 
413,  103  S  Ct  1483.]  In  doing  so,  the  court  rea- 
soned that  the  protection  of  the  processes  of  the 
federal  courts  was  an  essential  component  of  Con- 
gress' solution  to  disorder  and  anarchy  in  the  south- 
ern states,  and  neither  proponents  nor  opponents  of 
the  legislation  had  any  doubt  that  the  Constitution 
gave  Congress  the  power  to  prohibit  intimidation  of 
parties,  witnesses,  and  jurors  in  federal  courts.  Dis- 
criminatory intent  was  also  the  subject  of  the  court's 
review  of  a  case  brought  under  regulations  for  Title 
VI  of  the  Civil  Rights  Act  (42  USCS  §§  2000d  et 
seq.)  by  minority  police  officers  alleging  job  discrim- 
ination against  New  York  City.  There,  the  court 
ruled  that  the  plaintiffs  need  not  prove  discrimina- 
tory intent  to  establish  a  violation  of  Title  VI  due  to 
the  administrative  implementing  regulations  pro- 
mulgated under  the  statute,  which  only  require  a 
discriminatory  effect.  [Guardians  Asso.  v  Civil  Ser- 
vice Com.  (1983,  US)  77  L  Ed  2d  866,   103  S  Ct 
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3221,  32  BNA  FEP  Cas  250,  32  CCH  EPD  H  33695.] 
However,  the  court  also  concluded  in  that  case  that 
compensatory  relief  was  not  appropriate  under  Title 
VI  absent  discriminatory  intent. 

For  a  case  concerning  the  award  of  attorneys'  fees 
in  civil  rights  actions,  see  §  10,  supra. 

§12.  — Age  discrimination 

In  a  major  case  concerning  federal-state  relations, 
the  court  ruled  that  the  extension  of  the  Age  Dis- 
crimination in  Employment  Act  (29  USCS  §§621  et 
seq.)  to  cover  state  and  local  governments,  both  on 
its  face  and  applied  to  a  Wyoming  statute  requiring 
that  a  game  warden  be  retired  at  the  age  of  55,  was 
a  valid  exercise  of  Congress'  powers  under  the 
commerce  clause  of  the  Constitution  (Art  I,  §  8,  cl 
3).  [EEOC  v  Wyoming  (1983,  US)  75  L  Ed  2d  18, 
103  S  Ct  1054,  4  EBC  1033,  31  BNA  FEP  Cas  74, 
31  CCH  EPD  H33364.]  Finding  that  the  Tenth 
Amendment  did  not  bar  the  extension,  Justice  Bren- 
nan,  writing  for  the  court,  stated  that  the  principle 
of  a  state's  immunity  from  certain  federal  regula- 
tions, as  articulated  in  National  League  of  Cities  v 
Usery  (1976)  426  US  833,  49  L  Ed  2d  245,  96  S  Ct 
2465,  12  CCH  EPD  If  10996,  is  a  functional  doctrine 
whose  ultimate  purpose  is  not  to  create  a  sacred 
province  of  state  autonomy,  but  to  insure  that  the 
unique  benefits  of  a  federal  system  in  which  the 
states  enjoy  a  separate  and  independent  existence 
not  be  lost  through  undue  federal  interference  in 
certain  core  state  functions. 

For  a  case  concerning  federal-state  relations  and 
the  antitrust  laws,  see  §  3,  supra. 

§13.  — Sex  discrimination 

In  a  landmark  decision,  which,  as  Justice  Powell 
notes  in  his  dissent,  will  have  a  far-ranging  effect  on 
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the  manner  in  which  employees'  pension  plan  con- 
tributions and  benefits  are  calculated,  the  court  held 
that  Title  VII  of  the  Civil  Rights  Act  of  1964  (42 
USCS  §§  2000e  et  seq.)  prohibits  an  employer  from 
offering  its  employees  the  option  of  receiving  retire- 
ment benefits  from  one  of  several  companies  whose 
plans  pay  a  woman  lower  monthly  annuity  retire- 
ment benefits  than  a  man  who  has  made  the  same 
contributions.  [Arizona  Governing  Committee  for 
Tax  Deferred  Annuity  &  Deferred  Compensation 
Plans  v  Norris  (1983,  US)  77  L  Ed  2d  1236,  103  S 
Ct  3492,  4  EBC  1633,  32  BNA  FEP  Cas  233,  32 
CCH  EPD  H33696.]  The  court  reasoned  that  the 
discrepancy  constituted  sex  discrimination  in  viola- 
tion of  Title  VII,  since  although  a  woman's  annuity 
policy  may  have  the  same  actuarial  value  of  a  simi- 
larly situated  man,  sex  may  not  properly  be  used 
under  Title  VII  to  predict  longevity.  According  to 
the  court,  Title  VII  requires  employers  to  treat 
employees  as  individuals  and  not  simply  as  compo- 
nents of  a  racial,  religious,  sexual,  or  national  class. 

Reviewing  an  employer's  health  plan  for  its  em- 
ployees that  covered  pregnancy-related  conditions 
of  female  employees  more  favorably  than  preg- 
nancy-related conditions  of  the  spouses  of  male 
employees,  the  court  held  that  the  employer's  health 
plan  violated  §  703(a)  of  Title  VII  of  the  Civil 
Rights  Act  of  1964  (42  USCS  §  2000e-2(a)),  by 
discriminating  against  male  employees  on  the  basis 
of  their  sex.  [Newport  News  Shipbuilding  &  Dry 
Dock  Co.  v  EEOC  (1983,  US)  77  L  Ed  2d  89,  103  S 
Ct  2622,  4  EBC  1553,  32  BNA  FEP  Cas  1,  32  CCH 
EPD  U  33673.]  Interpreting  the  Pregnancy  Discrimi- 
nation Act  (42  USCS  §  2000e(k)),  which  provides 
that  the  prohibition  of  §  703(a)  against  sex  discrimi- 
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nation  in  employment  includes  discrimination  on 
the  basis  of  pregnancy,  the  court  reasoned  that 
under  the  Act,  it  is  discriminatory  to  treat  prega- 
nancy-related  conditions  less  favorably  than  other 
conditions,  and  the  protection  afforded  by  the  plan 
was  less  comprehensive  than  the  protection  afforded 
to  married  female  employees.  In  doing  so,  the  court 
ruled  that  the  exclusion  of  pregnancy  from  a  bene- 
fits plan  providing  general  coverage  is  gender-based 
discrimination  on  its  face  pursuant  to  the  Act,  and 
that  the  prohibitions  of  Title  VII  extend  to  discrimi- 
nation against  pregnant  spouses  of  employees, 
which  also  is  discrimination  against  male  employees, 
and  not  only  to  discrimination  in  employment. 

§  14.  Criminal  law 

A  California  loitering  statute  was  struck  down  by 
the  Supreme  Court  on  the  ground  that  it  was  un- 
constitutionally vague  on  its  face.  [Kolender  v  Law- 
son  (1983,  US)  75  L  Ed  2d  903,  103  S  Ct  1855.] 
The  statute,  which  required  persons  who  loiter  or 
wander  on  the  streets  to  provide  a  credible  and 
reliable  identification,  and  to  account  for  their  pres- 
ence when  requested  by  a  peace  officer  under  cir- 
cumstances that  would  justify  a  valid  stop,  was 
found  by  the  court  to  violate  the  due  process  clause 
of  the  Fourteenth  Amendment  because  it  encour- 
aged arbitrary  enforcement  by  failing  to  clarify  what 
is  contemplated  by  the  requirement  that  a  suspect 
provide  a  credible  and  reliable  identification. 

Affirming  the  conviction  of  a  criminal  defendant 
who  had  deposited  a  check  not  belonging  to  him  in 
his  account  by  altering  the  endorsement,  and  who 
had  later  withdrawn  the  funds,  the  Supreme  Court 
also  held  that  §  2113(b)  of  the  Federal  Bank  Rob- 
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bery  Act  (18  USCS  §  2113(b))  proscribes  the  crime 
of  obtaining  money  under  false  pretenses  where 
there  is  a  taking  and  carrying  away  of  the  money. 
[Bell  v  United  States  (1983,  US)  76  L  Ed  2d  638, 
103  S  Ct  2398.] 

§15.  Criminal  procedure 

Concluding  that  the  comments  of  a  prosecutor  in 
a  criminal  trial  that  the  defendants  in  their  defense 
had  never  challenged  the  fact  of  the  acts  with  which 
they  were  charged  were  harmless  error,  the  Su- 
preme Court  held  that  a  United  States  Court  of 
Appeals'  reversal  of  the  criminal  conviction  to  pun- 
ish prosecutorial  misconduct  was  improper.  [United 
States  v  Hastings  (1983,  US)  76  L  Ed  2d  96,  103  S 
Ct  1974.]  According  to  the  court,  the  Court  of 
Appeals  could  not  avoid,  by  an  assertion  of  its 
supervisory  power  to  discipline  the  prosecutor  for 
his  misconduct,  the  rule  that  prosecutorial  comment 
on  the  failure  of  the  accused  to  testify  is  not  per  se 
error  and  does  not  require  automatic  reversal  if  the 
court  concludes,  on  the  whole  record,  that  the  error 
was  harmless  beyond  a  reasonable  doubt. 

During  the  term,  the  court  also  reviewed  a  case 
concerning  a  murder  trial  in  which  the  prosecution 
was  allowed  to  introduce  as  evidence  a  previous 
conviction  of  the  defendant  based  on  a  guilty  plea, 
so  as  to  prove  a  specification  in  order  to  obtain  the 
death  penalty  against  the  defendant,  but  subject  to 
the  instruction  that  it  not  be  considered  as  proba- 
tive of  guilt  on  the  underlying  murder  count.  There, 
the  court  ruled  that  the  admission  of  the  conviction 
did  not  deprive  the  defendant  of  any  federal  right, 
finding  that  his  plea  of  guilty  in  the  previous  convic- 
tion was  knowingly  and  voluntarily  made.  [Marshall 
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v  Lonberger  (1983,  US)  74  L  Ed  2d  646,  103  S  Ct 
843.] 

Turning  to  the  issue  of  a  defense  counsel's  repre- 
sentation on  appeal  of  a  criminal  conviction,  the 
court  ruled  in  that  case  that  the  defense  counsel 
assigned  to  prosecute  an  appeal  of  the  criminal 
conviction  does  not  have  a  constitutional  duty  to 
raise  every  nonfrivolous  issue  requested  by  the 
defendant.' [Jones  v  Barnes  (1983,  US)  77  L  Ed  2d 
987,  103  S  Ct  3308.] 

§16.  — Search  and  seizure 

The  Supreme  Court  held  in  all  but  two  of  several 
search  and  seizure  cases  that  no  illegal  search  and 
seizure  in  violation  of  the  Fourth  Amendment  was 
to  be  found.  In  an  additional  case,  the  court  ruled 
on  the  proper  standard  to  be  used  for  determining 
probable  cause  for  the  issuance  of  a  search  warrant 
on  information  from  an  informant.  The  first  search 
and  seizure  case  concerned  the  installation  by  gov- 
ernment officials  of  a  beeper  device  in  a  container 
of  chloroform,  which  a  suspect  later  purchased,  and 
which  was  later  used  to  trace  the  chloroform  to  a 
clandestine  drug  laboratory.  The  court  held  that  the 
monitoring  and  the  beeper  signals  did  not  invade 
any  legitimate  expectation  of  privacy  and  consti- 
tuted neither  a  search  nor  a  seizure  within  the 
Fourth  Amendment  [United  States  v  Knotts  (1983, 
US)  75  L  Ed  2d  55,  103  S  Ct  1081.]  In  the  court's 
view,  the  governmental  surveillance  by  monitoring 
beeper  signals  amounted  principally  to  the  following 
of  an  automobile  on  public  streets,  there  being  no 
expectation  of  privacy  in  having  a  car  observed 
arriving   on   one's   premises   after   leaving   a   public 
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highway.  According  to  the  court,  the  scientific  en- 
hancement in  the  beeper  raise  no  constitutional 
issue  that  visual  surveillance  would  not  raise. 

The  use  of  the  so-called  "drug  courier  profile" 
was  reviewed  by  the  Supreme  Court  in  a  case  in 
which  an  individual  fitting  the  profile  was  stopped  at 
an  airport  and  detained  in  a  small  room,  where, 
with  the  suspect's  consent,  the  detectives  searched 
his  luggage  and  found  drugs  inside.  Although  un- 
able to  agree  on  an  opinion,  the  court  held  that  the 
detectives'  actions  exceeded  the  permissible  bounds 
of  an  investigative  stop,  and  that  the  suspect's  con- 
sent to  the  search  of  his  suitcases  was  tainted  by  the 
illegal  detention.  [Florida  v  Royer  (1983,  US)  75  L 
Ed  2d  229,  103  S  Ct  1319.] 

The  court,  although  unable  to  agree  on  an  opin- 
ion, held  during  the  term  that  under  the  "plain 
view"  doctrine,  a  police  officer's  seizure  of  a  balloon 
suspected  of  containing  narcotics  from  an  automo- 
bile did  not  violate  the  warrant  requirement  of  the 
Fourth  Amendment,  since  the  police  officer  had 
probable  cause  to  believe  that  the  balloon  contained 
an  illegal  substance,  even  though  the  substance 
itself  was  not  visible.  [Texas  v  Brown  (1983,  US)  75 
L  Ed  2d  502,  103  S  Ct  1535.] 

The  court  also  considered  the  appropriateness  of 
a  two-pronged  test  used  as  the  standard  for  deter- 
mining probable  cause  for  the  issuance  of  a  search 
warrant  based  on  information  from  an  informant, 
which  requires  an  affiant  to  reveal  an  informant's 
"basis  of  knowledge"  and  to  provide  sufficient  facts 
to  establish  either  the  informant's  "veracity"  or  the 
"reliability"  of  the  informant's  report.  Rejecting  the 
two-pronged  test,  the  court  held  that  a  "totality  of 
the  circumstances"   test  should  be  instituted  in  its 
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place.  [Illinois  v  Gates  (1983,  US)  76  L  Ed  2d  527, 
103  S  Ct  2317.] 

In  another  case,  the  court  ruled  that  the  Fourth 
Amendment  was  not  violated  when  Customs  offi- 
cials, acting  pursuant  to  19  USCS  §  1581(a),  which 
authorizes  Customs  officials  to  go  on  board  any 
vessel  without  any  suspicion  of  wrongdoing  at  any 
place  in  the  United  States  and  examine  documents, 
boarded  for  inspection  of  documents  a  vessel  that 
was  located  in  waters  providing  ready  access  to  the 
open  sea.  [United  States  v  Villamonte-Marquez 
(1983,  US)  77  L  Ed  2d  22,  103  S  Ct  2573.] 

Ruling  that  for  purposes  of  the  Fourth  Amend- 
ment prohibition  against  unreasonable  searches  and 
seizures,  the  reasonableness  of  any  governmental 
activity  does  not  necessarily  or  invariably  turn  on 
the  existence  of  "less  intrusive"  means,  the  court 
held  that  it  is  consistent  with  the  Fourth  Amend- 
ment and  not  unreasonable  for  police  as  part  of  the 
routine  administrative  procedure  incident  to  incar- 
cerating an  arrested  person,  to  search  without  a 
warrant  any  container  or  article  in  his  possession  at 
the  police  stationhouse  in  accordance  with  estab- 
lished inventory  procedures.  [Illinois  v  Lafayette 
(1983,  US)  77  L  Ed  2d  65,  103  S  Ct  2605.] 

In  a  case  concerning  a  criminal  defendant  whose 
luggage  was  detained  for  90  minutes  and  subjected 
to  a  "sniff  test"  by  a  trained  narcotics  detection  dog, 
the  defendant  later  having  been  convicted  for  pos- 
sessing cocaine  with  intent  to  distribute,  the  court 
held  that  the  prolonged  seizure  was  unreasonable 
because  the  police  conduct  exceeded  the  bounds  of 
a  permissible  investigative  detention.  [United  States 
v  Place  (1983,  US)  77  L  Ed  2d  110,  103  S  Ct  2637.] 
However,    in    doing    so,    the    court    ruled    that    the 
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Fourth  Amendment  does  not  prohibit  law  enforce- 
ment authorities  from  temporarily  detaining  per- 
sonal luggage  for  exposure  to  a  trained  narcotics 
detection  dog  on  the  basis  of  a  reasonable  suspicion 
that  the  luggage  contains  narcotics. 

In  an  opinion  by  Chief  Justice  Burger,  the  court 
held  that  the  warrantless  reopening  of  a  sealed 
container  in  which  contraband  drugs  had  been  dis- 
covered in  an  earlier  lawful  border  search  did  not 
intrude  on  any  legitimate  expectation  of  privacy  and 
did  not  violate  the  Fourth  Amendment,  the  court 
reasoning  that  there  was  no  substantial  likelihood 
that  the  contents  of  the  container  had  been  changed 
during  a  gap  in  surveillance.  [Illinois  v  Andreas 
(1983,  US)  77  L  Ed  2d  1003,  103  S  Ct  3319.] 

Finally,  in  a  case  where  police  officers  had  found 
and  seized  marijuana  from  a  car  while  searching  for 
other  weapons  after  observing  a  knife  in  the  car,  the 
court  ruled  that  a  protective  search  of  the  passenger 
compartment  of  an  automobile,  limited  to  those 
areas  in  which  a  weapon  may  be  placed  or  hidden, 
is  permissible  during  an  investigative  detention,  if 
the  police  officer  reasonably  believes  that  the  sus- 
pect is  dangerous  and  may  gain  immediate  control 
of  the  weapons.  [Michigan  v  Long  (1983,  US)  77  L 
Ed  2d  1201,  103  S  Ct  3469.] 

§17.  — Self-incrimination 

The  Supreme  Court  decided  a  number  of  cases 
during  the  term  that  concern  the  Fifth  Amend- 
ment's right  against  self-incrimination.  In  one  case, 
the  court  held  that  the  admission  into  evidence  of  a 
defendant's  refusal  to  submit  to  a  blood-alcohol  test 
does  not  offend  the  Fifth  Amendment  right  against 
self-incrimination.    [South   Dakota   v   Neville    (1983, 
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US)  74  L  Ed  2d  748,  103  S  Ct  916.]  The  court 
reasoned  that  a  refusal  to  take  such  a  test,  after  a 
police  officer  has  lawfully  requested  it  is  not  an  act 
coerced  by  the  officer,  the  court  concluding  that  the 
offer  of  taking  the  test  is  clearly  legitimate  and 
becomes  no  less  legitimate  when  the  state  offers  a 
second  option  of  refusing  the  test,  with  the  atten- 
dant penalties  for  making  that  choice. 

In  a  case  concerning  immunized  testimony  in  a 
privilege  against  self-incrimination,  the  court  ruled 
that  a  deponent's  civil  deposition  testimony,  closely 
tracking  his  prior  immunized  testimony,  is  not,  with- 
out duly  authorized  assurance  of  immunity  at  the 
time,  immunized  testimony  within  the  meaning  of 
18  USCS  §  6002,  and  therefore  may  not  be  com- 
pelled by  a  Federal  District  Court  over  a  valid 
assertion  of  his  Fifth  Amendment  privilege  against 
self-incrimination  [Pillsbury  Co.  v  Conboy  (1983, 
US)  74  L  Ed  2d  430,  103  S  Ct  608,  1982-83  CCH 
Trade  Cases  H  65133,  35  FR  Serv  2d  669.] 

The  privilege  against  self-incrimination  was  also 
considered  by  that  court  in  a  case  in  which  the 
president  of  two  corporations  was  found  by  a  Fed- 
eral District  Court  to  be  in  contempt  for  failing  to 
comply  with  its  order  that  the  president  produce 
certain  corporate  records  for  the  Internal  Revenue 
Service.  The  Supreme  Court  held  that  the  president 
had  not  met  his  burden  of  production  for  his  de- 
fense in  the  contempt  hearing  by  merely  declaring 
that  he  did  not  have  possession  or  control  over  the 
records  and  refusing  to  submit  to  cross-examina- 
tion. [United  States  v  Rylander  (1983,  US)  75  L  Ed 
2d  521,  103  S  Ct  1548,  83-1  USTC  H  9300.]  Ac- 
cording to  the  court,  the  claim  of  privilege  against 
self-incrimination  may  have  been  an  adequate  rea- 
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son  for  the  court  not  to  compel  him  to  testify,  but  it 
did  not  serve  as  a  substitute  for  relevant  evidence  in 
meeting  a  burden  of  production. 

The  court  reiterated  an  earlier  holding  that  when 
a  suspect  is  not  placed  under  arrest  but  voluntarily 
comes  to  a  police  station  and  is  allowed  to  leave 
unhindered  by  the  police  after  a  brief  interview,  the 
police  are  not  constitutionally  required,  before  in- 
terviewing the  suspect,  to  give  a  Miranda  warning, 
that  is,  a  warning  that  the  interviewee  has  a  right  to 
remain  silent,  that  any  statement  that  he  or  she 
makes  may  be  used  as  evidence  against  him  or  her, 
and  that  he  or  she  has  a  right  to  the  presence  of  an 
attorney,  either  retained  or  appointed.  [California  v 
Beheler  (1983,  US)  77  L  Ed  2d  1275,  103  S  Ct 
3517.] 

§18.  — Grand  jury 

During  the  October  1982  Term,  the  Supreme 
Court  ruled  on  the  disclosure  of  grand  jury  materi- 
als in  three  separate  cases,  all  requiring  the  con- 
struction of  Federal  Rule  of  Criminal  Procedure 
6(e).  In  the  first  case,  the  court  held  unanimously 
that  the  disclosure  provisions  of  §  4F(b)  of  the 
Clayton  Act  (15  USCS  §  15f(b))  do  not  authorize 
the  United  States  Attorney  General  to  turn  over  the 
entire  investigative  record  of  a  federal  antitrust 
grand  jury  to  a  state  attorney  general  who  has  not 
complied  with  the  judicially  developed  standards 
implementing  Rule  6(e).  [Illinois  v  Abbott  &  Associ- 
ates, Inc.  (1983,  US)  75  L  Ed  2d  281,  103  S  Ct 
1356,  1983-1  CCH  Trade  Cases  H  65290.]  Accord- 
ing to  the  court,  one  seeking  disclosure  under  Rule 
6(e)  is  normally  required  to  make  a  showing  of  a 
particularized    need    in    order    to    obtain    access    to 
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grand  jury  materials,  and  under  that  rule,  a  state 
attorney  general  must  first  obtain  federal  court 
approval,  which  cannot  be  obtained  merely  by  alleg- 
ing that  the  materials  are  relevant  to  an  actual  or 
potential  civil  antitrust  action,  §  4F(b)  not  being 
intended  to  change  applicable  law  concerning  grand 
jury  materials.  In  the  second  case  concerning  Rule 
6(e),  the  court  held  that  Justice  Department  attor- 
neys and  their  staff  and  assistants  may  obtain  access 
to  grand  jury  materials  for  use  in  a  civil  suit  only 
when  the  government  moves  for  court-ordered  dis- 
closure under  Rule  6(e)(3)(C)(i)  of  the  Federal 
Rules  of  Criminal  Procedure  and  makes  a  showing 
of  a  particularized  need  required  by  that  rule. 
[United  States  v  Sells  Engineering,  Inc.  (1983,  US) 
77  L  Ed  2d  743,  103  S  Ct  3133,  83-2  USTC 
H  9439.]  Finally,  the  court  held  in  the  third  case  that 
disclosure  of  grand  jury  materials  is  not  available 
for  use  in  an  Internal  Revenue  Service  audit  of  civil 
tax  liability,  the  court  ruling  that  an  investigation  to 
determine  a  taxpayer's  civil  tax  liability  is  not  pre- 
liminary to  or  in  connection  with  the  judicial  pro- 
ceeding within  the  meaning  of  Rule  6(e)(3)(C)(i). 
[United  States  v  Baggot  (1983,  US)  77  L  Ed  2d  785, 
103  S  Ct  3164,  83-2  USTC  H  9438.] 

§  19.  — Double  jeopardy 

In  an  opinion  by  Chief  Justice  Burger,  the  court 
ruled  that  the  conviction  and  sentencing  of  a  crimi- 
nal defendant  in  a  single  trial  on  both  the  charges 
of  armed  criminal  action  and  first-degree  robbery 
does  not  violate  the  double  jeopardy  clause  of  the 
Fifth  Amendment.  [Missouri  v  Hunter  (1983,  US)  74 
L  Ed  2d  535,  103  S  Ct  673,  on  remand  (Mo  App) 
649  SW2d  234.]  According  to  the  court,  the  double 
jeopardy    clause,    with    respect    to    cumulative    sen- 
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tences  imposed  in  a  single  trial,  only  prevented  the 
sentencing  court  from  imposing  punishment  greater 
than  authorized  by  the  legislature,  the  court  finding 
that  the  Missouri  legislature  specifically  authorized 
cumulative  sentences  under  the  two  statutes,  and 
that  the  trial  court  was  therefore  free  to  impose 
punishment  under  the  statutes  in  a  single  trial. 

§  20.  — Right  to  counsel 

The  Supreme  Court  considered  the  Sixth  Amend- 
ment right  to  counsel  in  a  case  where  a  deputy 
public  defender  was  assigned  to  represent  a  criminal 
defendant,  but  was  subsequently  hospitalized  for 
surgery,  and  a  senior  trial  attorney  from  the  public 
defender's  office  was  then  assigned  to  represent  the 
defendant  6  days  before  the  trial.  There,  the  court 
held  that  the  state  trial  court  did  not  violate  the 
defendant's  Sixth  Amendment  right  to  counsel  by 
denying  the  defendant's  motion  for  a  continuance 
until  the  deputy  public  defender  was  available  again, 
the  court  reasoning  that  the  senior  trial  attorney 
had  told  the  court  he  was  fully  prepared  and  ready 
for  trial.  [Morris  v  Slappy  (1983,  US)  75  L  Ed  2d 
610,  103  S  Ct  1610.] 

§21.  — Sentence  and  commitment 

The  Supreme  Court  also  considered  the  validity 
of  sentences  imposed  on  criminal  defendants,  or  the 
procedures  followed  in  imposing  sentence.  For  ex- 
ample, the  court  ruled  that  the  imposition  of  a  life 
sentence  without  possibility  of  parole  for  a  seventh 
nonviolent  felony,  after  the  defendant  was  convicted 
of  the  charge  of  uttering  a  "no  account"  check  for 
$100,  was  prohibited  by  the  Eighth  Amendment,  the 
court  concluding  that  the  sentence  was  significantly 
disproportionate    to    the    crime.     [Solem    v    Helm 
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(1983,  US)  77  L  Ed  2d  637,  103  S  Ct  3001.1  In  an 
opinion  written  by  Justice  Powell,  the  court  rea- 
soned that  the  defendant  had  received  the  penulti- 
mate sentence  for  relatively  minor  criminal  conduct, 
had  been  treated  more  harshly  than  other  criminals 
in  the  state  who  had  committed  more  serious 
crimes,  and  had  been  treated  more  harshly  than  he 
would  have  been  in  any  other  jurisdiction,  with  the 
possible  exception  of  a  single  state. 

In  an  important  case  affecting  the  standard  for 
committing  to  mental  institutions  criminal  defen- 
dants acquitted  by  reason  of  insanity,  the  court  held 
that  the  finding  of  insanity  at  a  criminal  trial  under 
the  preponderance  of  the  evidence  standard  is  suffi- 
ciently probative  of  mental  illness  to  justify  for 
purposes  of  the  due  process  clause  a  commitment  of 
the  acquittee  to  a  mental  institution  for  an  indefinite 
period  without  regard  to  the  maximum  criminal 
sentence  the  defendant  could  have  received  if  con- 
victed until  the  acquittee  regains  his  sanity  or  is  no 
longer  dangerous.  [Jones  v  United  States  (1983,  US) 
77  L  Ed  2d  694,  103  S  Ct  3043.]  According  to  the 
court,  it  was  reasonable  for  Congress  to  determine 
that  the  findings  at  a  trial  that  an  acquittee  commit- 
ted criminal  acts  because  of  mental  illness  are  an 
adequate  basis  for  hospitalization  and  support  an 
inference  of  continuing  mental  illness,  the  court 
finding  that  the  insanity  defense  and  the  findings 
made  reduced  the  risk  of  error  that  required  the 
higher  standard  for  civil  commitments.  The  court 
further  concluded  that  the  length  of  the  acquittee's 
hypothetical  criminal  sentence  has  no  necessary 
correlation  to  the  length  of  time  necessary  for  the 
acquittee  to  recover  from  his  condition. 

The  court  also  held  constitutional  in  an  Eighth 
Amendment    case    a    state    capital    sentencing  jury 
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instruction  that  the  sentence  of  life  imprisonment 
without  the  possibility  of  parole  could  be  commuted 
by  the  governor  to  a  sentence  including  the  possi- 
bility of  parole.  [California  v  Ramos  (1983,  US)  77 
L  Ed  2d  1171,  103  S  Ct  3446.]  The  court  ruled  that 
the  instruction  did  not  violate  the  Eighth  Amend- 
ment, as  applied  to  states  by  the  Fourteenth 
Amendment,  because  it  did  not  preclude  individual- 
ized sentencing  determinations  or  consideration  of 
mitigating  factors,  and  did  not  impermissibly  inject 
an  element  too  speculative  for  the  jury's  delibera- 
tions. The  court  further  concluded  that  the  failure 
of  the  instruction  to  also  inform  the  jury  of  the 
governor's  power  to  commute  a  death  sentence  did 
not  render  it  constitutionally  infirm. 

Looking  at  the  question  of  the  treatment  of  indi- 
gents in  the  criminal  system,  the  court  held  uncon- 
stitutional a  state  court's   revocation  of  a  criminal 
defendant's  probation  on  the  grounds  that  the  de- 
fendant had  failed  to  pay  a  fine  and  restitution  as 
required    as    a    condition    of   his    probation,    even 
though  the  defendant  had  borrowed  money  to  pay 
part  of  the  amount,  but  had  subsequently  lost  his 
job  and  was  unable  to  find  other  work  in  order  to 
pay  the  balance.  [Bearden  v  Georgia  (1983,  US)  76 
L  Ed  2d  221,    103  S  Ct  2064.]   In  an  opinion  by 
Justice  L'Connor,  the  court  ruled  that  a  sentencing 
court  may  not  automatically  revoke  probation  be- 
cause the  probationer  could  not  pay  his  fine,  with- 
out determining  that  the  probationer  had  not  made 
sufficient  bona  fide  efforts  to  pay  or  that  alternative 
forms  of  punishment  did  not  exist. 

In  a  case  requiring  an  interpretation  of  the  Fed- 
eral Youth  Corrections  Act  of  1950  (18  USCS 
§§  5005  et  seq.),  the  court  held  that  the  conviction 
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of  a  youth  offender  for  carrying  a  pistol  without  a 
license  is  not  automatically  set  aside  under  the  Act 
after  the  youth  serves  his  full  term  of  probation  if 
the  court  has  not  exercised  its  discretion  to  dis- 
charge him  unconditionally  prior  to  the  expiration 
of  the  maximum  probationary  period  fixed  by  the 
court.  [Tuten  v  United  States  (1983,  US)  75  L  Ed 
2d  359,  103  S  Ct  1412.]  The  court  therefore  con- 
cluded that  a  trial  court,  when  sentencing  the  same 
individual  who  is  convicted  9  years  later  for  repeat- 
ing the  same  offense,  is  free  to  take  the  previous 
conviction  into  account  when  imposing  sentence 
under  the  recidivist  provision  of  a  District  of  Colum- 
bia penal  statute. 

§  22. Death  penalty 

Setting  out  extensive  guidelines  concerning  how 
appeals  of  habeas  corpus  cases  involving  the  death 
penalty  and  stays  of  execution  should  be  handled, 
the  Supreme  Court  held  in  an  important  death 
sentence  case  that  a  United  States  Court  of  Appeals 
did  not  err  in  denying  a  stay  of  execution  pending 
the  appeal  of  a  habeas  corpus  judgment.  [Barefoot  v 
Estelle  (1983,  US)  77  L  Ed  2d  1090,  103  S  Ct 
3383.]  The  pivotal  factor  for  the  court  was  that 
although  the  Court  of  Appeals  did  not  formally 
affirm  the  habeas  corpus  judgment,  it  did  rule  on 
the  merits  of  the  appeal,  giving  careful  considera- 
tion to  the  primary  issue.  In  the  same  case,  the 
court  also  ruled  that  the  Constitution  did  not  re- 
quire that  the  defendant's  death  sentence  be  set 
aside  on  the  ground  that  the  testimony  of  two 
psychiatrists  should  not  have  been  allowed,  the 
court  finding  that  it  had  not  been  shown  that  testi- 
mony regarding  future  dangerousness  is  unreliable 
or  that  the  factfinder  and  the  adversary  system  are 
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not  competent  to  take  into  account  the  testimony's 
shortcomings. 

The  court  ruled  in  another  death  penalty  case 
that  a  death  sentence  was  not  constitutionally  im- 
paired by  the  invalidity  of  one  of  the  aggravating 
circumstances  found  by  the  jury  to  justify  the  sen- 
tence, since  the  jury  expressly  found  other  aggravat- 
ing circumstances  that  were  valid  and  legally  suffi- 
cient to  support  the  death  penalty.  [Zant  v  Stephens 
(1983,  US)  77  L  Ed  2d  235,  103  S  Ct  2733.] 

Although  unable  to  agree  on  an  opinion,  the 
court  also  ruled  in  a  separate  case  that  a  defendant's 
death  sentence  was  valid  despite  the  trial  court's 
consideration  of  the  defendant's  prior  criminal  rec- 
ord as  an  aggravating  circumstance  in  violation  of 
state  law.  [Barclay  v  Florida  (1983,  US)  77  L  Ed  2d 
1134,  103  S  Ct  3418.] 

§  23. Prisoners'  rights 

The  due  process  rights  of  prisoners  were  consid- 
ered by  the  Supreme  Court  in  two  cases  during  the 
term,  the  court  finding  in  both  that  their  rights  had 
not  been  violated.  Looking  at  the  case  of  an  inmate 
in  a  Pennsylvania  state  prison  who  was  removed 
from  the  general  prison  population  and  confined  to 
administrative  segregation  pending  an  investigation 
into  his  role  in  a  riot,  the  court  held  that  his 
segregated  confinement  prior  to  a  hearing  did  not 
violate  the  due  process  clause.  [Hewitt  v  Helms 
(1983,  US)  74  L  Ed  2d  675,  103  S  Ct  864.]  Ac- 
knowledging that  the  Pennsylvania  statutory  frame- 
work governing  the  administration  of  state  prisons 
gave  rise  to  a  liberty  interest  in  a  prisoner  to  remain 
in  the  general  prison  population,  the  court  never- 
theless   concluded    that    the    process    afforded    the 
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inmate  satisfied  the  minimal  requirements  of  the 
due  process  clause.  The  court  reasoned  that  the 
inmate  had  received  notice  of  the  disciplinary 
charges  against  him  the  day  after  his  misconduct 
took  place,  the  hearing  committee  reviewed  the 
existing  evidence  against  him  5  days  after  his  trans- 
fer to  administrative  segregation,  and  the  inmate 
had  an  opportunity  to  present  a  statement  to  the 
committee.  According  to  the  court,  an  informal 
nonadversary  evidentiary  review  was  sufficient  both 
for  decision  that  the  inmate  represented  a  security 
threat  and  for  the  decision  to  confine  him  to  admin- 
istrative segregation  pending  the  completion  of  the 
investigation  into  the  misconduct  charges  against 
him. 

A  prisoner  in  an  Hawaiian  state  prison,  who  was 
transferred  to  a  California  state  prison  after  being 
found  to  be  a  troublemaker  after  a  series  of  hear- 
ings, was  held  by  the  court  not  to  have  been  denied 
due  process,  the  court  ruling  that  his  transfer  did 
not  implicate  a  liberty  interest  within  the  meaning 
of  the  due  process  clause  of  the  Fourteenth  Amend- 
ment. [Olim  v  Wakinekona  (1983,  US)  75  L  Ed  2d 
813,  103  S  Ct  1741.]  Ruling  that  an  interstate 
prison  transfer,  including  one  from  Hawaii  to  Cali- 
fornia, does  not  deprive  an  inmate  of  any  liberty 
interest  protected  by  the  due  process  clause  in  and 
of  itself,  the  court  reasoned  that  Hawaii's  prison 
regulations  placed  no  substantive  limitations  on 
official  discretion,  and  thus  created  no  liberty  inter- 
est entitled  to  protection  under  the  due  process 
clause. 

§  24.  — Habeas  corpus 

The  court  issued  three  important  decisions  during 
the    term    as    to    state    prisoners'    rights    to    habeas 
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corpus  relief  in  federal  courts.  In  one  case,  the 
court  held  that  a  state  prisoner  serving  a  life  sen- 
tence for  murder  could  not  secure  habeas  corpus 
relief  from  a  federal  court  on  the  ground  that  his 
statements  made  while  in  custody  should  not  have 
used  at  his  trial.  The  court  ruled  that  since  the 
prisoner  had  an  opportunity  for  full  and  fair  litiga- 
tion of  that  claim  in  the  state  courts,  he  could  not 
assert  it  in  federal  court  as  a  ground  for  habeas 
corpus  relief.  [Cardwell  v  Taylor  (1983,  US)  76  L 
Ed  2d  333,  103  S  Ct  2015.]  Federal  habeas  corpus 
relief  was  also  held  unavailable  to  a  state  prisoner 
who  was  denied  a  pretrial  competency  hearing  on 
the  morning  of  his  murder  trial  on  the  adverse 
findings  of  the  state  trial  judge  where  the  findings 
were  fairly  supported  by  the  record.  [Maggio  v 
Fulford  (1983,  US)  76  L  Ed  2d  794,  103  S  Ct  2261.] 
A  state  prisoner  who  never  presented  his  federal 
constitutional  claim  to  the  state  courts  was  held  not 
entitled  to  urge  that  claim  for  habeas  corpus  relief 
in  federal  court,  because  he  had  not  exhausted  his 
state  court  remedies.  [Anderson  v  Harless  (1982, 
US)  74  L  Ed  2d  3,  103  S  Ct  276.] 

§  25.  Customs  law 

The  Supreme  Court  considered  the  constitution- 
ality of  a  forfeiture  action  taken  by  customs  officials 
in  a  case  during  the  term.  The  court  held  that  the 
Federal  Government's  delay  in  filing  a  civil  proceed- 
ing under  31  USCS  §  1102  for  the  forfeiture  of 
currency  that  had  been  seized  by  customs  officials 
18  months  earlier  did  not  violate  the  claimant's 
right  to  due  process  of  law.  [United  States  v  Eight 
Thousand  Eight  Hundred  8c  Fifty  Dollars  ($8,850) 
in  United  States  Currency  (1983,  US)  76  L  Ed  2d 
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143,  103  S  Ct  2005.]  In  doing  so,  the  court  rea- 
soned that  the  government's  diligent  pursuit  of 
pending  administrative  and  criminal  proceedings 
indicated  strongly  that  the  reasons  for  the  delay 
were  substantial,  the  claimant  exercised  none  of  the 
remedies  which  would  trigger  a  rapid  filing  of  the 
forfeiture  action,  and  the  claimant  did  not  allege  or 
show  that  the  delay  affected  her  ability  to  defend 
the  propriety  of  the  forfeiture  on  the  merits. 

§  26.  Education  and  schools 

Reviewing  a  Texas  statute  denying  tuition-free 
admission  to  public  schools  for  a  minor  who  lives 
apart  from  a  parent,  guardian,  or  any  other  person 
having  lawful  control  of  him  under  a  court  order,  if 
the  minor's  presence  in  the  school  district  is  for  the 
primary  purpose  of  attending  the  free  public 
schools,  the  Supreme  Court  held  that  the  statute 
creates  a  bona  fide  residence  requirement  that  does 
not  violate  the  nondiscrimination  provisions  of  the 
equal  protection  clause  of  the  Fourteenth  Amend- 
ment. [Martinez  v  Bynum  (1983,  US)  75  L  Ed  2d 
879,  103  S  Ct  1838.]  The  court  reasoned  that  a 
bona  fide  residence  requirement  furthers  the  sub- 
stantial state  interest  in  assuring  that  services  pro- 
vided for  the  state's  residents  are  enjoyed  only  by 
residents,  and  that  a  school  district  would  generally 
be  justified  in  requiring  school-age  children  or  their 
parents  to  satisfy  the  traditional,  basic  residence 
requirement  that  they  live  in  the  district  with  a  bona 
fide  intention  of  remaining  there  before  it  treated 
them  as  residents. 

For  a  case  concerning  whether  racially  discrimina- 
tory private  schools  may  be  constitutionally  denied 
tax-exempt  status  under  26  USCS   §  501(c)(3),  see 
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§  29,  infra.  For  a  case  concerning  the  establishment 
of  religion  clause  and  state  tax  deductions  for  public 
and  private  school  expenses,  see  §  52,  infra. 

§  27.  Elections  and  voting  rights 

The  Supreme  Court  ruled  on  a  number  of  cases 
concerning  election  issues  and  voting  rights,  includ- 
ing two  cases  on  political  contributions,  one  on 
candidate  filings,  two  cases  on  legislative  apportion- 
ment, and  two  on  electoral  changes  under  the  Vot- 
ing Rights  Act  of  1965  (42  USCS  §  1973c).  Review- 
ing an  Ohio  statute  requiring  every  candidate  for 
political  office  to  file  a  statement  identifying  each 
contributor  and  each  recipient  of  a  disbursement  of 
campaign  funds,  and  requiring  the  disclosure  of  the 
object  or  purpose  of  each  disbursement,  the  court 
held  that  the  disclosure  requirements  of  the  law 
could  not  be  constitutionally  applied  to  a  minor 
political  party  that  had  historically  been  the  object 
of  harassment  by  government  officials  and  private 
parties.  [Brown  v  Socialist  Workers  '74  Campaign 
Committee  (1982,  US)  74  L  Ed  2d  250,  103  S  Ct 
416.]  According  to  the  court,  the  First  Amendment 
prohibits  a  state  from  compelling  disclosures  by  a 
minor  political  party  that  will  subject  those  persons 
identified  to  the  reasonable  probability  of  threats, 
harassment,  or  reprisals,  since  such  disclosures 
would  infringe  the  First  Amendment  rights  of  the 
party  and  its  members  and  supporters. 

In  a  separate  case,  the  court  interpreted  the  word 
"member"  under  2  USCS  §  441b(b)(4)(C),  which 
restricts  solicitation  of  political  contributions  for  a 
segregated  fund  by  a  corporation  without  capital 
stock  to  its  members.  In  a  unanimous  opinion,  the 
court  held  that  the  word  "member"  did  not  include 
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the  persons  solicited  by  the  corporation  in  question 
merely  because  they  had  previously  made  contribu- 
tions to  the  corporation  [Federal  Election  Com.  v 
National  Right  to  Work  Committee  (1982,  US)  74  L 
Ed  2d  364,  103  S  Ct  552.]  The  court  further  ruled 
in  that  case  that  §  441b(b)(4)(c),  as  construed,  was 
constitutional,  because  the  associational  rights  of 
the  corporation  were  overborne  by  the  governmen- 
tal interests  involved. 

With  Justice  White  arguing  in  dissent  that  the 
population  variances  between  districts  in  a  reappor- 
tionment plan  were  statistically  insignificant,  and 
that  the  court  was  going  beyond  the  precedent 
established  by  prior  reapportionment  cases,  the  Su- 
preme Court  held  that  a  New  Jersey  reapportion- 
ment plan,  under  which  the  average  population 
difference  between  districts  was  0.1384  percent,  and 
the  maximum  difference  was  0.6984  percent,  did 
not  satisfy  Article  I  §  2  of  the  United  States  Consti- 
tution. [Karcher  v  Daggett  (1983,  US)  77  L  Ed  2d 
133,  103  S  Ct  2653.]  Writing  for  the  majority, 
Justice  Brennan  concluded  that  the  population  devi- 
ations in  the  plan  were  not  functionally  equal  as  a 
matter  of  law,  since  the  plan  was  not  made  in  good 
faith,  and  there  was  no  evidence  that  the  population 
deviations  could  be  justified  on  the  ground  that  they 
preserved  the  voting  strength  of  racial  minority 
groups.  The  court,  in  the  second  apportionment 
case,  ruled  that  a  Wyoming  legislative  apportion- 
ment plan  did  not  violate  the  equal  protection 
clause  by  allocating  one  seat  in  its  House  of  Repre- 
sentatives to  a  county  whose  population  was  consid- 
erably lower  than  the  average  population  per  state 
representative.  [Brown  v  Thomson  (1983,  US)  77  L 
Ed  2d  214,  103  S  Ct  2690.]  According  to  the  court, 
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the  grant  of  a  representative  to  the  county  was  not  a 
significant  cause  of  the  population  deviations  in  the 
state,  the  court  also  reasoning  that  Wyoming  had  a 
longstanding  and  legitimate  policy  of  preserving 
county  boundaries  as  representative  districts. 

In  a  case  concerning  the  1980  independent  Presi- 
dential campaign  of  John  B.  Anderson,  the  court 
held  that  an  Ohio  statute  requiring  an  independent 
candidate  for  President  to  file  a  statement  of  candi- 
dacy in  March  in  order  to  appear  on  the  ballot  in 
November  placed  an  unconstitutional  burden  on  the 
voting  and  associational  rights  of  the  candidate's 
supporters.  [Anderson  v  Celebrezze  (1983,  US)  75  L 
Ed  2d  547,  103  S  Ct  1564.] 

The  first  of  the  Voting  Rights  Act  cases  con- 
cerned a  United  States  District  Court  disapproval  of 
a  city's  electoral  plan  under  §  5  of  the  Act  (42  USCS 
§  1973c),  the  plan  being  proposed  to  take  into 
account  the  expansion  of  the  city's  borders.  The 
Supreme  Court  held  that  the  District  Court  did  not 
err  in  concluding  that  the  electoral  plan  could  not 
be  approved  because  it  did  not  sufficiently  neutral- 
ize the  adverse  impact  on  minority  voting  strength, 
and  in  concluding  that  it  was  necessary  to  eliminate 
the  majority  vote  requirement  for  two  nonmayoral 
at-large  council  seats  in  order  for  the  plan  to  be 
approved.  [Port  Arthur  v  United  States  (1982,  US) 
74  L  Ed  2d  334,  103  S  Ct  530.]  In  contrast,  the 
court  upheld  a  Lockhart,  Texas  plan  that  proposed 
that  the  mayor  and  two  of  the  four  councilmen  be 
elected  in  even-number  years  using  the  numbered 
post  system,  and  that  the  remaining  two  councilmen 
be  similarly  elected  in  odd-numbered  years.  [Lock- 
hart  v  United  States  (1983,  US)  74  LEd  2d  863, 
103    S    Ct   998.]    There,    the   court   ruled    that    the 
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election  changes  did  not  have  the  effect  of  denying 
or  abridging  the  right  to  vote  on  account  of  race, 
color,  or  membership  in  a  language  minority  group 
as  guaranteed  by  §  5  of  the  Voting  Rights  Act  of 
1965  (42  USCS  §  1973c).  According  to  the  court, 
the  numbered  post  system  and  staggered  terms  for 
councilmen  did  not  diminish  the  voting  strength  of 
the  city's  minorities. 

§  28.  Energy  law 

With  the  question  of  energy  production  continu- 
ing to  be  an  issue  of  prime  concern  in  the  United 
States,  the  Supreme  Court  considered  in  a  series  of 
decisions  a  wide  variety  of  energy  forms  and  their 
regulation,  including  nuclear  energy,  oil,  natural 
gas,  and  electricity.  In  the  case  of  prime  importance 
to  the  nuclear  energy  industry,  the  Supreme  Court 
held  that  a  California  law  imposing  a  moratorium  on 
the  certification  of  new  nuclear  plants  in  the  state 
until  the  state  energy  commission  finds  that  there 
exists  a  demonstrated  technology  or  means  for  the 
disposal  of  high  level  nuclear  waste  was  not  pre- 
empted by  the  Atomic  Energy  Act  of  1954  (42 
USCS  §§2011  et  seq.).  [Pacific  Gas  8c  Electric  Co.  v 
State  Energy  Resources  Conservation  &  Dev.  Com. 
(1983,  US)  75  L  Ed  2d  752,  103  S  Ct  1713.]  The 
court  reasoned  that  although  Congress  had  pre- 
empted the  field  of  nuclear  safety  regulations,  the 
court  accepted  the  assertion  that  the  California  law 
was  motivated  by  economic  purposes.  The  court 
also  decided  a  case  concerning  federal  regulation  of 
the  nuclear  power  industry  and  storage  of  nuclear 
waste.  In  an  opinion  by  Justice  O'Connor,  express- 
ing the  unanimous  view  of  the  eight  participating 
members    of   the    court,    the    court    held    that    the 
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Nuclear  Regulatory  Commission  (NRC)  complied 
with  the  National  Environmental  Policy  Act  (42 
USCS  §§4321  et  seq.)  and  did  not  act  arbitrarily 
and  capriciously  within  the  meaning  of  §  10(a)  of 
the  Administrative  Procedure  Act  when  it  deter- 
mined that  the  permanent  storage  of  specified  nu- 
clear waste  will  have  no  significant  environmental 
impact  and  should  therefore  not  affect  the  decision 
of  licensing  boards  whether  to  license  a  particular 
nuclear  power  plant.  [Baltimore  Gas  &  Electric  Co. 
v  Natural  Resources  Defense  Council,  Inc.  (1983, 
US)  76  L  Ed  2d  437,  103  S  Ct  2246.]  Reviewing  a 
hearing  held  by  the  Nuclear  Regulatory  Commission 
(NRC)  to  decide  whether  to  reopen  the  Three  Mile 
Island  nuclear  powerplant  that  was  shut  down  after 
its  well-publicized  accident,  the  court  unanimously 
ruled  that  the  National  Environmental  Policy  Act 
(42  USCS  §§4321  et  seq.)  does  not  require  the 
NRC,  in  deciding  whether  to  permit  a  power  com- 
pany to  resume  operation  of  a  nuclear  powerplant, 
to  consider  whether  the  risk  of  an  accident  at  the 
plant  might  cause  harm  to  the  psychological  health 
and  community  well-being  of  residents  of  the  sur- 
rounding area.  [Metropolitan  Edison  Co.  v  People 
against  Nuclear  Energy  (1983,  US)  75  L  Ed  2d  534, 
103  S  Ct  1556.] 

Also  by  a  unanimous  decision,  the  court  ruled 
that  the  Crude  Oil  Windfall  Profit  Tax  Act  (26 
USCS  §§  4986  et  seq.)  was  constitutional  under  the 
uniformity  clause  found  in  Art  I  §  8,  cl  1  of  the 
United  States  Constitution  in  exempting  from  the 
windfall  profits  tax  certain  oil  produced  in  particular 
geographical  areas,  primarily  in  Alaska.  [United 
States  v  Ptasynski  (1983,  US)  76  L  Ed  2d  427,  103  S 
Ct  2339,  83-1  USTC  119386.]  Finding  that  the 
uniformity  clause  did  not  prohibit  all  geographically 
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termed  classifications,  and  there  was  no  actual  geo- 
graphic discrimination,  the  court  reasoned  that  Con- 
gress had  validly  determined,  based  on  neutral  fac- 
tors, that  the  oil  in  question  required  separate 
treatment. 

For  other  cases  concerning  federal  taxation,  see 
§  29,  infra. 

The  Supreme  Court  reviewed  two  cases  concern- 
ing natural  gas  price  regulation,  one  concerning 
state  regulation,  and  the  other,  federal  regulation. 
The  first  case  concerned  a  Kansas  statute  that  im- 
posed price  controls  on  the  intrastate  gas  market  by 
prohibiting  in  intrastate  gas  contracts  the  considera- 
tion of  ceiling  prices  set  by  federal  authorities  or 
prices  paid  in  Kansas  under  other  contracts  when 
applying  price  escalator  clauses  and  price  redetermi- 
nation clauses  that  allowed  energy  companies  to 
raise  gas  prices  to  utility  companies  to  match  higher 
governmental  price  ceilings.  The  court  held  that  the 
Kansas  statute  did  not  impair  the  plaintiff  energy 
company's  contracts  with  the  defendant  utility  com- 
pany, and  that  even  if  it  did,  the  statute  did  not 
violate  the  contract  clause  of  the  United  States 
Constitution  (Art  I  §  10,  cl  1).  [Energy  Reserves 
Group,  Inc.  v  Kansas  Power  &  Light  Co.  (1983,  US) 
74  L  Ed  2d  569,  103  S  Ct  697.]  In  the  second 
natural  gas  case,  the  court  ruled  that  the  Federal 
Energy  Regulatory  Commission  has  no  authority  to 
exclude  pipeline  production  from  the  pricing 
scheme  of  the  Natural  Gas  Policy  Act.  [Public  Ser- 
vice Com.  v  Mid-Louisiana  Gas  Co.  (1983,  US)  77  L 
Ed  2d  668,  103  S  Ct  3024.] 

Turning  to  the  question  of  electricity  regulation, 
the  court  held  that  a  state  agency's  assertion  of 
jurisdiction     over     the     wholesale     electricity     rates 
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charged  by  a  rural  power  co-operative  to  its  mem- 
ber retail  distributors  offended  neither  the  suprem- 
acy clause  (Art  VI,  cl  2)  nor  the  commerce  clause 
(Art  1  §  8,  cl  3)  of  the  United  States  Constitution. 
[Arkansas  Electric  Cooperative  Corp.  v  Arkansas 
Public  Service  Com.  (1983,  US)  76  L  Ed  2d  1,  103  S 
Ct  1905.]  In  another  electricity  case,  the  court 
reviewed  two  rules  promulgated  by  the  Federal 
Energy  Regulatory  Commission  (FERC)  pursuant  to 
§  210  of  the  Public  Utility  Regulatory  Policies  Act  of 
1978  (16  USCS  §824a-3).  The  first  rule  required 
electric  utilities  to  purchase  electric  energy  from 
cogenerators  and  small  power  producers  at  a  rate 
equal  to  the  purchasing  utility's  full  avoided  costs, 
which  is  the  cost  the  utility  would  have  incurred  had 
it  generated  electricity  itself  or  purchased  the  elec- 
tricity from  another  source.  The  second  rule  re- 
quired utilities  to  make  such  interconnections  with 
cogenerators  or  small  power  producers  as  were 
necessary  to  effectuate  purchasers  or  sales  of  elec- 
tricity authorized  by  the  Act.  The  court  held  that 
FERC  did  not  act  arbitrarily  and  capriciously  in 
promulgating  the  full  avoided  cost  rule,  and  did  not 
exceed  its  authority  in  promulgating  the  intercon- 
nection rule.  [American  Paper  Institute,  Inc.  v 
American  Electric  Power  Service  Corp.  (1983,  US) 
76  L  Ed  2d  22,  103  S  Ct  1921.] 

§  29.  Federal  taxation 

The  Supreme  Court  decided  a  number  of  cases 
during  the  October  1982  Term  that  required  it  to 
interpret  and  rule  on  the  constitutionality  of  provi- 
sions of  the  Internal  Revenue  Code,  including  two 
highly  significant  cases  concerning  tax  exemptions. 
In  a  much  publicized  and  awaited  decision,  the 
court  held  that  the  Internal  Revenue  Service  (IRS) 
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was  correct  in  interpreting  26  USCS  §§170  and 
501(c)(3)  as  prohibiting  tax-exempt  status  for  pri- 
vate schools  having  a  racially  discriminatory  policy, 
reasoning  that  racial  discrimination  is  against  public 
policy  and  that  institutions  having  such  a  policy 
cannot  be  viewed  as  conferring  a  public  benefit. 
[Bob  Jones  University  v  United  States  (1983,  US)  76 
L  Ed  2d  157,  103  S  Ct  2017,  83-1  USTC  H  9366.]  In 
doing  so,  the  court  also  ruled  that  the  IRS'  interpre- 
tation did  not  violate  the  free  exercise  of  religion 
clause  of  the  First  Amendment  as  applied  to  schools 
discriminating  on  the  basis  of  sincerely  held  reli- 
gious beliefs,  since  the  government  has  a  fundamen- 
tal overriding  interest  in  eradicating  racial  discrimi- 
nation that  is  compelling  but  outweighs  any  burden 
caused  by  denying  tax-exempt  status.  According  to 
the  court,  the  IRS  policy  was  also  found  on  a 
neutral  and  secular  basis,  and  therefore  did  not 
violate  the  First  Amendment's  establishment  of  reli- 
gion clause. 

In  a  unanimous  decision,  the  court  also  ruled  in 
another  tax  exemption  case  that  the  prohibition  of 
§  501(c)(3)  against  lobbying  in  order  for  a  nonprofit 
organization  to  be  entitled  to  tax-exempt  status  did 
not  violate  the  First  Amendment,  since  Congress 
had  not  infringed  on  any  First  Amendment  right  or 
regulated  any  First  Amendment  activity,  but  had 
only  refused  to  subsidize  the  lobbying.  [Regan  v 
Taxation  with  Representation  (1983,  US)  76  L  Ed 
2d  129,  103  S  Ct  1997,  83-1  USTC  H  9365.]  The 
court  further  held  in  that  case  that  the  prohibition 
against  lobbying  did  not  violate  the  equal  protection 
component  of  the  Fifth  Amendment,  even  though 
veterans'  groups  were  allowed  under  26  USCS 
§  50 1(c)  (19)    to   carry   on   substantial   lobbying  and 
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still  qualify  for  tax-exempt  status,  the  court  reason- 
ing that  qualified  veterans'  organizations  were  enti- 
tled to  do  so  regardless  of  the  content  of  the  speech 
they  use,  and  that  it  was  not  irrational  for  Congress 
to  distinguish  between  charities  in  general  and  vet- 
erans' organizations. 

Looking  to  the  tax-benefit  rule,  which  requires 
that  an  initial  accounting  for  an  item  that  is  improp- 
erly deducted  for  federal  tax  purposes  must  be 
corrected  in  a  subsequent  tax  year  to  present  a  true 
picture  of  income,  the  court  ruled  in  another  case 
that  unless  a  nonrecognition  provision  of  the  Inter- 
nal Revenue  Code  prevents  it,  the  tax-benefit  rule 
ordinarily  applies  to  require  the  inclusion  of  income 
when  events  occur  that  are  fundamentally  inconsis- 
tent with  an  earlier  deduction.  [Hillsboro  Nat.  Bank 
v  Commissioner  (1983,  US)  75  L  Ed  2d  130,  103  S 
Ct  1134,  83-1  USTC  H  9229,  on  remand  (CA9  Ariz) 
704  F2d  1167,  83-1  USTC  H  9330.] 

The  court  also  held  that  a  taxpayer  who  sells 
property  encumbered  by  a  nonrecourse  mortgage 
exceeding  the  fair  market  value  of  the  property  sold 
must  include  the  unpaid  balance  of  the  mortgage 
and  the  computation  of  the  amount  the  taxpayer 
realized  on  the  sale.  [Commissioner  v  Tufts  (1983, 
US)  75  L  Ed  2d  863,  103  S  Ct  1826,  83-1  USTC 
119328.] 

In  an  opinion  by  Justice  Brennan,  the  court  ruled 
that  26  USCS  §  7403  empowers  a  Federal  District 
Court  to  order  the  sale  of  a  delinquent  taxpayer's 
entire  property,  and  not  merely  the  taxpayer's  inter- 
est in  the  property,  even  when  a  third  party  owing 
none  of  the  tax  indebtedness  has  an  interest  in  the 
property,  the  court  also  concluding  that  homestead 
rights   under  state  law  that   exempt  property  from 
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creditors  do  not  bar  the  sale  of  the  entire  property 
under  §  7403.  [United  States  v  Rodgers  (1983,  US) 
76  L  Ed  2d  236,  103  S  Ct  2132,  83-1  USTC 
K  9374.]  However,  the  court  also  ruled  in  the  same 
case  that  a  spouse,  who  owes  none  of  the  tax 
indebtedness  and  has  a  separate  homestead  interest 
in  the  property,  is  entitled  to  complete  compensa- 
tion for  interest  from  the  proceeds  of  the  sale,  the 
court  also  ruling  that  a  Federal  District  Court's 
exercise  of  its  authority  under  §  7403  is  limited  to 
some  degree  by  equitable  discretion  when  the  rights 
of  an  innocent  third  party  are  involved. 

§  30.  Federal  Tort  Claims  Act 

Interpreting  the  word  "misrepresentation"  in  28 
USCS  §  2680(h),  which  precludes  recovery  under 
the  Federal  Tort  Claims  Act  (28  USCS  §§  1346(b), 
2671-2680)  for  any  claim  arising  out  of  misrepre- 
sentation, the  court  held  that  a  homeowner's  claim 
against  the  government  for  negligence  by  Farmers 
Home  Administration  officials  in  supervising  the 
construction  of  her  home  was  not  barred  by 
§  2680(h).  [Block  v  Neal  (1983,  US)  75  L  Ed  2d  67, 
103  S  Ct  1089.]  The  court  reasoned  that  the  home- 
owner's claim  did  not  arise  out  of  misrepresentation 
because  she  did  not  seek  to  recover  on  the  basis  of 
misstatements  made  by  the  officials. 

§31.  Firearms 

Upholding  the  revocation  of  a  corporation's  li- 
cense as  a  firearms  and  ammunitions  dealer  by  the 
Department  of  the  Treasury  pursuant  to  Title  IV  of 
the  Gun  Control  Act  of  1968  (18  USCS 
§§  1922(g)(1)  and  (h)(1)),  the  court  held  that  the 
firearms  disabilities  imposed  by  Title  IV,  which 
prohibits  any  person  convicted  of  a  crime  punish- 
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able  by  imprisonment  for  a  term  exceeding  one  year 
from  shipping,  transporting,  receiving  any  firearms 
or  ammunition  in  interstate  commerce,  applied  to 
the  corporation's  chairman  of  the  board  who  had 
pleaded  guilty  to  a  state  offense,  even  though  the 
record  of  the  proceeding  subsequently  was  ex- 
punged under  state  procedure  following  a  success- 
fully served  term  of  probation.  [Dickerson  v  New 
Banner  Institute,  Inc.  (1983,  US)  74  L  Ed  2d  845, 
103  S  Ct  986,  reh  den  (US)  76  L  Ed  2d  815,  103  S 
Ct  1887.] 

§32.  Fishing  rights 

Ruling  that  the  doctrine  of  equitable  apportion- 
ment used  in  determining  water  rights  applies  to 
resolving  a  dispute  concerning  the  allocation  of  an 
anadromous  fish  in  a  river  system  between  three 
states,  the  court,  in  a  case  of  original  jurisdiction, 
held  that  Idaho  was  not  entitled  to  a  decree  equita- 
bly apportioning  the  fish.  [Idaho  ex  rel.  Evans  v 
Oregon  (1983,  US)  77  L  Ed  2d  387,  103  S  Ct 
2817.]  Dismissing  the  action  without  prejudice  to 
Idaho's  right  to  bring  new  proceedings  when  war- 
ranted, the  court  reasoned  that  Idaho  had  not  dem- 
onstrated that  the  other  two  states  were  then  injur- 
ing the  state  by  overfishing  the  river  system  or  that 
they  would  do  so  in  the  future,  and  had  not  proved 
that  the  other  two  states  were  mismanaging  the 
resource,  the  court  finding  that  Idaho  had  not  car- 
ried the  burden  of  demonstrating  a  substantial  like- 
lihood of  injury  from  mismanagement  in  the  future. 

§  33.  Food,  drugs,  and  cosmetics 

In  a  unanimous  decision,  the  Supreme  Court  held 
that  a  generic  drug  product  is  a  "drug"  within  the 
meaning  of  §  201(g)(1)  of  the  Federal  Food,  Drug, 
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and  Cosmetic  Act  (21  USCS  §  321(g)(1)),  and  there- 
fore subject  to  the  provisions  of  §  505  of  the  Act 
(21  USCS  §  355)  requiring  prior  approval  of  the 
Food  and  Drug  Administration  before  marketing 
until  the  product  and  not  merely  its  active  ingredi- 
ent no  longer  falls  within  the  terms  of  §  201(p)  of 
the  Act  (21  USCS  §  321(p)).  [United  States  v  Gene- 
rix  Drug  Corp.  (1983,  US)  75  L  Ed  2d  198,  103  S 
Ct  1298,  on  remand  (CA5  Fla)  707  F2d  835.] 

§  34.  Freedom  of  information 

Reviewing  the  Federal  Trade  Commission's  denial 
of  a  request  for  disclosure  of  documents  concerning 
an  investigation  of  a  lawsuit  which  had  since  been 
dismissed,  the  court  ruled  that  attorney  work  prod- 
uct is  exempt  from  mandatory  disclosure  under 
Exemption  5  of  the  Freedom  of  Information  Act  (5 
USCS  §  552(b)(5)),  without  regard  to  the  status  of 
the  litigation  for  which  it  was  prepared.  [Federal 
Trade  Com.  v  Grolier,  Inc.  (1983,  US)  76  L  Ed  2d 
387,  103  S  Ct  2209,  1983-1  CCH  Trade  Cases 
11  65404.] 

§  35.  Government  contracts 

The  court  held  during  the  October  1982  Term 
that  the  Comptroller  General,  pursuant  to  10  USCS 
§  2313(b)  and  41  USCS  §  254(c),  is  allowed  to 
inspect  a  government  contractor's  records  pertain- 
ing to  direct  cost,  but  not  those  pertaining  to  indi- 
rect cost.  [Bowsher  v  Merck  &  Co.  (1983,  US)  75  L 
Ed  2d  580,  103  S  Ct  1587.] 

§  36.  Immigration 

Two  of  the  Supreme  Court's  major  cases  during 
the  October  1982  Term  concern  procedural  immi- 
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gration  issues,  including  one  landmark  case  affecting 
the  relationship  between  the  legislative  and  execu- 
tive branches  of  the  Federal  Government.  Probably 
the  most  significant  of  the  Supreme  Court  decisions 
during  the  term  was  its  ruling  that  the  one-house 
congressional  veto  provision  in  §  244(c)(2)  of  the 
Immigration  and  Nationality  Act  (8  USCS 
§  1254(c)(2))  was  unconstitutional.  In  the  court's 
opinion,  written  by  Chief  Justice  Burger,  it  was  held 
that  the  veto  provision  of  §  244(c)(2),  which  autho- 
rized one  house  of  Congress  to  invalidate  the  deci- 
sion of  the  executive  branch  to  allow  a  particular 
deportable  alien  to  remain  in  the  United  States,  was 
unconstitutional  because  the  one-house  veto  was 
legislative  in  purpose  and  effect  and  subject  to  the 
procedures  set  forth  in  Article  I  of  the  Constitution 
requiring  passage  by  a  majority  of  both  Houses  and 
presentment  to  the  President.  [Immigration  &  Natu- 
ralization Service  v  Chadha  (1983,  US)  77  L  Ed  2d 
317,  103  S  Ct  2764.]  As  noted  by  Justice  White  in 
his  dissent,  the  ruling's  significance  lies  in  the  fact 
that  it  appears  to  have  invalidated  a  large  number  of 
statutory  provisions  allowing  Congress  to  veto  exec- 
utive rules,  regulations,  and  decisions,  which  Con- 
gress has  increasingly  used  as  a  means  for  having 
some  oversight  over  the  federal  bureaucracy. 

The  court  also  reviewed  a  case  concerning  a 
permanent-resident  alien  who  briefly  left  the  United 
States  and  was  then  detained  upon  her  return  and 
found  in  an  exclusion  hearing  pursuant  to  §  236(a) 
of  the  Immigration  and  Nationality  Act  of  1952  (8 
USCS  §  1226(a))  to  have  smuggled  aliens  into  the 
country  and  that  she  had  therefore  made  a  meaning- 
ful departure  from  the  country  and  that  her  return 
was  therefore  an  "entry"  within  the  meaning  of 
§  101(a)(13)  of  the  Act  (8  USCS  §  1 101(a)(13)),  the 
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alien  subsequently  being  ordered  to  be  excluded 
and  deported.  The  court  held  that  the  Immigration 
and  Naturalization  Service  could  properly  proceed 
in  an  exclusion  hearing  to  determine  whether  the 
alien  was  attempting  to  "enter"  the  country  and 
whether  she  was  excludible,  the  court  finding  that  it 
was  not  circular  or  unfair  to  decide  the  question  of 
entry  in  exclusion  proceedings.  [Landon  v  Placencia 
(1982,  US)  74  L  Ed  2d  21,  103  S  Ct  321.]  However, 
the  court  further  ruled  that  the  alien  was  entitled  to 
invoke  the  protection  of  the  due  process  clause  and 
assert  that  she  was  denied  due  process  in  the  exclu- 
sion hearing. 

§  37.  Indians 

The  Supreme  Court  considered  a  number  of  cases 
concerning  the  rights  of  Indians  and  their  reserva- 
tion lands,  including  two  involving  the  power  of 
states  to  regulate  activities  on  Indian  reservations, 
with  the  court  arriving  at  different  results,  one  case 
concerning  the  liability  of  the  United  States  for  its 
management  of  resources  on  Indian  reservation 
lands,  and  another  concerning  state  court  jurisdic- 
tion to  adjudicate  Indian  water  rights.  On  a  chal- 
lenge to  New  Mexico's  attempt  to  apply  its  own 
hunting  and  fishing  laws  to  nonmembers  of  the 
Mescalero  Apache  Tribe  on  the  Tribe's  reservation 
lands,  the  court  unanimously  held  that  the  applica- 
tion of  those  laws  in  that  manner  was  pre-empted  by 
the  operation  of  federal  law.  [New  Mexico  v  Mes- 
calero Apache  Tribe  (1983,  US)  76  L  Ed  2d  611, 
103  S  Ct  2378.]  The  court  reasoned  that  the  exer- 
cise of  concurrent  jurisdiction  by  the  state  would 
effectively  nullify  the  Tribe's  authority  to  regulate 
the  use  of  its  resources  by  members  and  nonmem- 
bers,    would     interfere     with     the     comprehensive 
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scheme  of  federal  and  tribal  management  estab- 
lished pursuant  to  federal  law,  and  would  also 
threaten  Congress'  goal  of  tribal  self-sufficiency  and 
economic  development,  the  court  finding  that  it  was 
not  justified  by  any  state  regulatory  function  or 
service. 

In  the  second  state-Indian  relations  case,  the 
court  held  that  a  state  could  require  a  federally 
licensed  Indian  trader,  who  operated  a  general  store 
on  an  Indian  reservation,  to  obtain  a  state  liquor 
license  in  order  to  sell  liquor  for  off-premises  con- 
sumption. [Rice  v  Rehner  (1983,  US)  77  L  Ed  2d 
961,  103  S  Ct  3291.] 

In  a  case  brought  by  the  Quinault  Indian  Tribe 
and  individuals  owning  federally  allotted  land  on  a 
tribe's  reservation  against  the  United  States  for  its 
alleged  mismanagement  of  timberlands  on  the  res- 
ervation, the  court  held  that  the  United  States  was 
accountable  in  money  damages  for  any  breaches  of 
trust  in  connection  with  its  management  of  forest 
resources  on  the  alloted  lands.  [United  States  v 
Mitchell  (1983,  US)  77  L  Ed  2d  580,  103  S  Ct 
2961.]  In  the  court's  view,  the  federal  timber  stat- 
utes (25  USCS  §§406,  407,  and  466),  various  fed- 
eral statutes  governing  roadbuilding  and  rights-of- 
way  (25  USCS  §§318a,  323-325),  statutes  govern- 
ing Indian  funds  management  and  government  fees 
(25  USCS  §§  162a,  413),  and  the  regulations  pro- 
mulgated under  these  statutes,  gave  the  Federal 
Government  full  responsibility  to  manage  Indian 
resources  and  land  for  the  benefit  of  Indians,  and 
therefore  established  fiduciary  obligations  of  the 
government  in  the  management  and  operation  of 
Indian  land  and  resources,  and  this  could  be  fairly 
interpreted  as  mandating  compensation  by  the  Fed- 
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eral    Government    for    damages    sustained    by    the 
breach  of  its  fiduciary  duties. 

Construing  the  McCarran  Amendment  (43  USCS 
§  666),  which  waives  the  sovereign  immunity  of  the 
United  States  as  to  comprehensive  state  water  rights 
adjudications,  the  court  held  that  the  McCarran 
Amendment  provides  state  courts  with  jurisdiction 
to  adjudicate  Indian  water  rights  and  applies  to  all 
the  states.  [Arizona  v  San  Carlos  Apache  Tribe 
(1983,  US)  77  L  Ed  2d  837,  103  S  Ct  320.]  Accord- 
ingly, the  court  ruled  that  concurrent  federal  suits 
brought  by  Indian  tribes  seeking  adjudication  of 
their  water  rights  are  subject  to  dismissal. 

§  38.  International  law 

Applying  principles  of  equity  common  to  interna- 
tional law  and  federal  common  law,  the  Supreme 
Court  held  that  a  United  States  bank,  in  an  action 
on  a  letter  of  credit  brought  by  a  Cuban  official 
autonomous  credit  institution  for  foreign  trade  with 
full  juridical  capacity,  was  entitled  to  obtain  a  setoff 
of  the  value  of  its  assets  seized  by  the  Cuban 
Government.  [First  Nat.  City  Bank  v  Banco  para  el 
Commercio  Exterior  de  Cuba  (1983,  US)  77  L  Ed 
2d  46,  103  S  Ct  2591.]  Dismissing  the  fact  that  the 
Cuban  institution  was  established  as  a  separate 
juridical  entity,  the  court  reasoned  that  Cuba  had 
dissolved  the  instrumentality  and  transferred  its 
assets  to  governmental  entities  that  may  be  held 
liable  for  the  setoff. 

For  a  case  concerning  the  constitutionality  of  the 
Foreign  Sovereign  Immunities  Act  (28  USCS 
§  1330),  in  allowing  a  foreign  plaintiff  to  sue  a 
foreign  state  in  federal  court  on  a  nonfederal  claim, 
see  §  7  supra. 
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§  39.  Labor  law 

During  the  term,  labor  relations  were  again  often 
the  subject  of  the  Supreme  Court's  review.  Looking 
to  a  lawsuit  won  by  an  employee  against  his  em- 
ployer and  his  union  after  he  was  discharged  and 
the  union  declined  to  take  his  grievance  to  arbitra- 
tion, the  court  held  that  damages  were  required  to 
be  apportioned  between  the  employer  and  the  labor 
union.  [Bowen  v  United  States  Postal  Service  (1983, 
US)  74  L  Ed  2d  402,  103  S  Ct  588,  112  BNA  LRRM 
2281,  95  CCH  LC  H  13910.]  The  court  reasoned 
that  the  damages  sustained  by  the  employee  were 
caused  initially  by  the  employer's  unlawful  discharge 
and  were  increased  by  the  union's  breach  of  its  duty 
of  fair  representation. 

Ruling  in  another  case  that  the  National  Labor 
Relations  Board  is  not  required  to  provide  a  make- 
whole  remedy  for  a  violation  of  §  8(e)  of  the  Na- 
tional Labor  Relations  Act  (29  USCS  §  158(e)), 
which  prohibits  hot  cargo  contracts,  the  court  held 
that  a  decision  of  the  Board  not  to  award  reim- 
bursement to  dump-truck  owners  who  are  illegally 
compelled  to  join  a  union  was  justifiable.  [Shepard  v 
NLRB  (1983,  US)  74  L  Ed  2d  523,  103  S  Ct  665, 
112  BNA  LRRM  2369,  95  CCH  LC  H  13920.] 

In  a  case  involving  a  collective  bargaining  agree- 
ment with  a  board  of  education  which  provided  that 
a  union,  the  exclusive  bargaining  agent  for  the 
teachers  of  a  school  district,  would  be  the  only 
union  to  have  access  to  the  interschool  mail  system 
and  teachers'  mailboxes,  the  court  held  that  the 
First  Amendment  was  not  violated  by  the  preferen- 
tial access  to  the  mail  system  granted  to  the  repre- 
sentative union,  the  court  also  holding  that  the 
differential  access  provided  the  rival  unions  did  not 
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constitute  impermissible  content  discrimination  in 
violation  of  the  equal  protection  clause  of  the  Four- 
teenth Amendment.  [Perry  Education  Assn.  v  Perry 
Local  Educators'  Assn.  (1983,  US)  74  L  Ed  2d  794, 
103  S  Ct  948,  112  BNA  LRRM  2766,  on  remand 
(CA7)  705  F2d  462.] 

The  court  also  ruled  during  the  term  that  a  state 
common-law  tort  action  brought  by  an  individual, 
who  is  a  "supervisor"  within  the  meaning  of  §  2(11) 
of  the  National  Labor  Relations  Act  (29  USCS 
§  152(11)),  for  interference  by  a  union  with  his 
contractual  relationship  with  his  employer  was  pre- 
empted by  the  Act  (29  USCS  §§  151  et  seq.).  [Inter- 
national Union  of  Operating  Engineers  v  Jones 
(1983,  US)  75  L  Ed  2d  368,  103  S  Ct  1453,  112 
BNA  LRRM  3272,  96  CCH  LC  H  14141.] 

Construing  §  8(a)(3)  of  the  National  Labor  Rela- 
tions Act  (29  USCS  §  158(a)(3)),  the  court  unani- 
mously held  that  the  imposition  of  more  severe 
sanctions  on  union  officials  than  on  other  employees 
for  participating  in  an  unlawful  work  stoppage  vio- 
lated §  8(a)(3).  [Metropolitan  Edison  Co.  v  NLRB 
(1983,  US)  75  L  Ed  2d  387,  103  S  Ct  1467,  112 
BNA  LRRM  3265,  96  CCH  LC  K  14142.]  According 
to  the  court,  the  union  had  not  clearly  imposed 
contractual  duties  on  its  officials  to  insure  the  integ- 
rity of  the  no-strike  clause. 

Also  in  a  unanimous  decision,  the  court  held  that 
monetary  obligations  assumed  by  an  employer  un- 
der a  prehire  contract  authorized  by  §  8(f)  of  the 
National  Labor  Relations  Act  (29  USCS  §  158(f)) 
may  be  recovered  by  the  union,  prior  to  the  repudi- 
ation of  the  contract,  in  a  suit  brought  by  the  union 
under  §  301  of  the  Labor  Management  Relations 
Act  (29  USCS   §  185),  even  though  the  union  has 
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not  attained  majority  support  in  the  relevant  unit. 
[Jim  McNeff,  Inc.  v  Todd  (1983,  US)  75  L  Ed  2d 
830,  103  S  Ct  1753,  4  EBC  1297,  113  BNA  LRRM 
2113,  97  CCHLC  1f  10017.] 

In  a  case  concerning  a  charge  before  the  National 
Labor  Relations  Board  by  a  fired  employee  against 
her  former  employer,  alleging  that  a  state  court  suit 
brought  by  the  employer  is  retaliatory  in  violation  of 
§  8(a)(1)  and  (4)  of  the  National  Labor  Relations 
Act  (29  USCS  §  158(a)(1)  and  (4)),  the  court  ruled 
that  the  National  Labor  Relations  Board  may  not 
halt  the  prosecution  of  a  state  court  lawsuit,  regard- 
less of  the  plaintiffs  motive,  unless  the  suit  lacks  a 
reasonable  basis  in  fact  or  law.  [Bill  Johnson's  Res- 
taurants, Inc.  v  NLRB  (1983,  US)  76  L  Ed  2d  277, 
103  S  Ct  2161,  113  BNA  LRRM  2647,  97  CCH  LC 
1  10130.] 

Holding  that  the  award  of  backpay  damages  was 
properly  to  be  enforced,  the  court  affirmed  in  an- 
other case  a  Court  of  Appeals  reversal  of  a  District 
Court  judgment  in  which  it  had  been  found  that 
public  policy  prevented  enforcement  of  an  arbitral 
award  construing  a  collective  bargaining  agreement 
of  backpay  damages  against  the  employer  under  the 
collective  bargaining  agreement  for  layoffs  pursuant 
to  a  conciliation  agreement  with  the  Equal  Employ- 
ment Opportunity  Commission  that  conflicted  with 
the  collective  bargaining  agreement's  seniority  pro- 
visions. [W.  R.  Grace  &  Co.  v  International  Union 
of  United  Rubber,  etc.  (1983,  US)  76  L  Ed  2d  298, 
103  S  Ct  2177,  31  BNA  FEP  Cas  1409,  113  BNA 
LRRM  2641,  31  CCH  EPD  fl  33616,  97  CCH  LC 
H  10131.] 

Reviewing  two  consolidated  cases,  the  court  ruled 
that  the  6-month  limitations  period  in  §  10(b)  of  the 
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National  Labor  Relations  Act  (29  USCS  §  160(b)) 
governs  an  employee's  claims  against  both  an  em- 
ployer and  a  union  for  the  employer's  breach  of  a 
collective  bargaining  agreement  and  for  the  union's 
breach  of  its  duty  of  fair  representation.  [Del  Cos- 
tello  v  International  Brotherhood  of  Teamsters 
(1983,  US)  76  L  Ed  2d  476,  103  S  Ct  2281,  113 
BNA  LRRM  2737,  97  CCH  LC  H  10156.] 

During  the  term,  the  court  also  reviewed  a  case  in 
which  the  National  Labor  Relations  Board  ruled  that 
an  employer  had  failed  to  carry  its  burden  of  per- 
suading the  Board  that  its  discharge  of  one  of  its 
employees  would  have  taken  place  had  the  em- 
ployee not  engaged  in  activity  relating  to  the  orga- 
nization of  a  union  protected  by  the  National  Labor 
Relations  Act  (29  USCS  §§  151  et  seq.).  There,  the 
court  unanimously  held  that  the  burden  of  persua- 
sion placed  on  the  employer  under  the  preponder- 
ance of  evidence  standard  was  consistent  with  29 
USCS  §§  158(a)(1),  (3),  and  160(c).  [NLRB  v  Trans- 
portation Management  Corp.  (1983,  US)  76  L  Ed  2d 
667,  103  S  Ct  2469,  113  BNA  LRRM  2857,  97  CCH 
LC  If  10164.] 

In  another  case,  the  court  construed  the  "public- 
ity proviso"  to  the  prohibition  against  secondary 
boycotts  contained  in  §  8(b)(4)  of  the  National  La- 
bor Relations  Act  (29  USCS  §  158(b)(4)),  which 
exempts  publicity  for  the  purpose  of  truthfully  ad- 
vising the  public  that  a  product  is  produced  by  an 
employer  with  whom  a  union  has  a  primary  dispute 
and  is  distributed  by  another  employer.  In  doing  so, 
the  court  unanimously  ruled  that  passing  out  hand- 
bills urging  consumers  not  to  trade  with  a  group  of 
employers  who  had  no  business  relationship  of  any 
kind  with  the  primary  employer  was  not  exempted 
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from  the  prohibition  of  §  8(b)(4)  against  secondary 
boycotts  by  the  "publicity  proviso."  [Edward  J.  De 
Bartolo  Corp.  v  NLRB  (1983,  US)  77  L  Ed  2d  535, 
103  S  Ct  2926,  113  BNA  LRRM  2953,  97  CCH  LC 
11  10206.] 

The  court  also  held  during  the  term  that  the 
National  Labor  Relations  Act  (29  USCS  §§151  et 
seq.)  did  not  pre-empt  the  causes  of  action  brought 
by  employees  hired  to  replace  striking  workers  in  a 
state  court  for  misrepresentation  and  breach  of 
contract,  the  employees  in  that  case  having  been 
displaced  by  reinstated  strikers  after  having  been 
offered  and  having  accepted  jobs  on  a  permanent 
basis  and  after  having  been  assured  that  they  would 
not  be  fired  to  accommodate  returning  strikers. 
[Belknap,  Inc.  v  Hale  (1983,  US)  77  L  Ed  2d  798, 
103  S  Ct  3172,  113  BNA  LRRM  3057,  97  CCH  LC 
f  55394.] 

Finally,  in  a  case  arising  out  of  the  actions  of  a 
group  of  men  protesting  a  company's  hiring  prac- 
tices who  had  assaulted  and  beat  company  employ- 
ees and  had  burned  and  destroyed  construction 
equipment,  the  court  held  that  an  alleged  conspir- 
acy to  infringe  First  Amendment  rights  of  employ- 
ees who  refused  to  join  a  union  did  not  violate  42 
USCS  §  1985(3).  [United  Brotherhood  of  Carpen- 
ters &  Joiners,  Local  610  v  Scott  (1983,  US)  77  L 
Ed  2d  1049,  103  S  Ct  3352,  113  BNA  LRRM  3145, 
32  CCH  EPD  H33697,  97  CCH  LC  K  10231.]  The 
court  reasoned  that  it  had  not  been  proved  that  the 
state  was  involved  in  a  conspiracy  or  that  the  aim  of 
the  conspiracy  was  to  influence  the  activity  of  the 
state,  the  court  also  reasoning  that  there  was  no 
racial  or  otherwise  class-based  invidiously  discrimi- 
natory animus  behind  the  conspirators'  action. 
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For  other  cases  concerning  civil  rights  actions,  see 
§11,  supra. 

§  40.  Military  law 

The  court  reviewed  during  the  term  an  action 
brought  by  Navy  enlisted  personnel  alleging  that 
their  superior  officers  had  failed  to  assign  them 
desirable  duties,  threatened  them,  gave  them  low 
performance  evaluations,  and  imposed  unusually 
severe  punishment  because  of  their  minority  race  in 
violation  of  their  constitutional  and  civil  rights.  In 
an  opinion  written  by  Chief  Justice  Burger,  the 
court  unanimously  ruled  that  enlisted  military  per- 
sonnel cannot  maintain  suits  to  recover  damages 
from  their  superior  officers  for  injuries  sustained  as 
a  result  of  violations  of  their  constitutional  rights  in 
the  course  of  military  service.  [Chappell  v  Wallace 
(1983,  US)  76  L  Ed  2d  586,  103  S  Ct  2362,  32  CCH 
EPD  H33651.] 

§41.  Motor  vehicle  safety 

The  National  Highway  Traffic  Safety  Administra- 
tion's (NHTSA)  recission  of  its  motor  vehicle  safety 
standard  requiring  automobiles  to  be  equipped  with 
air  bags  or  passive  seat  belts  also  came  before  the 
Supreme  Court,  the  NHTSA  having  rescinded  the 
rule  on  the  basis  that  it  was  no  longer  reasonable  or 
pr?ctical  in  view  of  the  possibly  minimal  safety 
benefits  and  the  cost  of  implementing  the  require- 
ments. The  court  held  that  NHTSA's  rescission  of 
the  passive  restraint  requirement  was  arbitrary  and 
capricious,  since  the  agency  failed  to  present  an 
adequate  basis  and  explanation  for  rescinding  the 
requirement  in  regard  to  all  of  the  passive  restraint 
requirements,  the  court  concluding  that  the  agency 
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had  failed  to  supply  the  requisite  reasoned  analysis 
for  its  action.  [Motor  Vehicle  Mfrs.  Asso.  v  State 
Farm  Mut.  Auto.  Ins.  Co.  (1983,  US)  77  L  Ed  2d 
443,  103  S  Ct  2856.]  In  the  court's  view,  an  agency 
was  therefore  required  to  consider  the  matter  fur- 
ther or  amend  the  standard  along  the  lines  sup- 
ported by  its  analysis. 

§  42.  Natural  resources 

Turning  to  the  procedures  to  be  followed  for  the 
acquisition  of  wetlands  by  the  Federal  Government, 
the  Supreme  Court  ruled  that  although  state  guber- 
natorial consent  is  required  by  §  3  of  the  Wetlands 
Act  of  1961  (16  USCS  §  715k-5)  prior  to  the  federal 
acquisition  of  wetland  easements,  that  consent  can- 
not be  revoked  once  it  is  given,  the  court  further 
ruling  that  state  legislation  cannot  restrict  the 
United  States'  ability  to  acquire  easements  pursuant 
to  previously  given  consent.  [North  Dakota  v  United 
States  (1983,  US)  75  L  Ed  2d  77,  103  S  Ct  1095.] 

Construing  §  9  of  the  Stock-Raising  Homestead 
Act  of  1916  (43  USCS  §  229),  the  court  ruled  that 
gravel  is  a  mineral  reserved  to  the  United  States  in 
lands  patented  under  the  Act.  [Watt  v  Western 
Nuclear,  Inc.  (1983,  US)  76  L  Ed  2d  400,  103  S  Ct 
2218.] 

§  43.  Patent  law 

In  an  opinion  by  Justice  Marshall,  the  Supreme 
Court  unanimously  ruled  that  prejudgment  interest 
in  a  patent  infringement  suit  should  ordinarily  be 
awarded  under  35  USCS  §  284,  absent  some  justifi- 
cation for  withholding  it,  in  order  to  afford  patent 
owners  complete  compensation  for  the  infringe- 
ment. [General  Motors  Corp.  v  Devex  Corp.  (1983, 
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US)  76  L  Ed  2d  211,   103  S  Ct  2058,  217  USPQ, 
1185.] 

§  44.  Paternity  and  adoption 

The  rights  of  unmarried  fathers  and  illegitimate 
children  were  considered  by  the  Supreme  Court 
during  the  term.  Reviewing  a  2-year  limitations 
period  placed  upon  the  institution  of  paternity  ac- 
tions by  a  Tennessee  statute,  the  court  held  that  the 
limitations  period  denied  illegitimate  children  in 
Tennessee  the  equal  protection  of  the  law  guaran- 
teed by  the  Fourteenth  Amendment.  [Pickett  v 
Brown  (1983,  US)  76  L  Ed  2d  372,  103  S  Ct  2199.] 
The  court  reasoned  that  the  limitations  period  did 
not  provide  them  with  an  adequate  opportunity  to 
obtain  support,  the  court  finding  that  the  short  time 
period  was  not  substantially  related  to  legitimate 
state  interests  in  preventing  the  litigation  of  stale  or 
fraudulent  claims. 

The  court  also  reviewed  a  case  in  which  the 
unmarried  father  of  a  child  commenced  a  paternity 
action,  but  later  learned  of  an  adoption  proceeding 
order  whereby  the  child  was  adopted  by  the  unmar- 
ried mother  and  the  mother's  husband.  The  natural 
father,  who  never  supported  the  child  and  did  not 
enter  his  name  in  the  putative  father  registry,  which 
would  have  entitled  him  to  notice  of  the  adoption 
proceeding,  never  received  notice  of  the  adoption 
proceeding.  In  an  opinion  by  Justice  Stevens,  the 
court  held  that  the  natural  father's  rights  under  the 
due  process  and  equal  protection  clauses  were  not 
violated  by  his  failure  to  receive  notice  and  have  an 
opportunity  to  be  heard  before  his  child  was 
adopted,  the  court  reasoning  that  the  father  had 
never    had    any    significant    custodial,    personal,    or 
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financial  relationship  with  the  child.  [Lehr  v  Robert- 
son (1983,  US)  77  L  Ed  2d  614,  103  S  Ct  2985.] 

§  45.  Pension  law 

Also  subject  to  the  Supreme  Court's  review  dur- 
ing the  term  was  the  question  whether  New  York's 
human  rights  law,  which  prohibits  discrimination  in 
employment,  including  discrimination  in  employee 
benefit  plans  on  the  basis  of  pregnancy,  and  New 
York's  disability  benefits  law,  which  requires  em- 
ployers to  pay  sick-leave  benefits  to  employees  un- 
able to  work  because  of  pregnancy  or  other  occupa- 
tional disabilities,  were  pre-empted  by  the  Employee 
Retirement  Income  Security  Act  (29  USCS  §§1001 
et  seq.).  In  a  unanimous  decision,  the  court  ruled 
that  the  human  rights  law  was  pre-empted  with 
respect  to  benefit  plans  under  ERISA  only  insofar  as 
it  prohibited  practices  that  are  allowed  under  fed- 
eral law,  and  that  the  disability  benefits  law  was  not 
pre-empted  by  ERISA,  although  its  provisions  could 
not  be  enforced  through  regulation  of  ERISA-cov- 
ered  benefit  plans.  [Shaw  v  Delta  Air  Lines,  Inc. 
(1983,  US)  77  L  Ed  2d  490,  103  S  Ct  2890,  4  EBC 
1593,  32  BNA  FEP  Cas  121,  32  CCH  EPD  f  33679.] 

§  46.  Picketing 

In  a  case  close  to  home,  the  Supreme  Court 
considered  the  constitutionality  of  40  USCS  §  13k, 
which  prohibits  the  "display  of  any  flag,  banner,  or 
device  designed  or  adapted  to  bring  into  public 
notice  any  party,  organization,  or  movement"  in  the 
United  States  Supreme  Court  building  or  on  its 
grounds,  which  is  defined  by  40  USCS  §  13p  to 
include  the  public  sidewalks  constituting  the  outer 
boundaries  of  the  grounds.  In  an  opinion  by  Justice 
White,    the    court    held    that    §  13k,    as    applied    to 
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public  sidewalks  surrounding  the  Supreme  Court 
building,  is  unconstitutional  under  the  First  Amend- 
ment, the  court  reasoning  that  those  sidewalks  are 
public  forums  and  should  be  treated  as  such  for 
First  Amendment  purposes.  [United  States  v  Grace 
(1983,  US)  75  L  Ed  2d  736,  103  S  Ct  1702.] 

§  47.  Postal  regulation 

Reviewing  the  establishment  of  postal  rates  pursu- 
ant to  the  Postal  Reorganization  Act  (39  USCS 
§§  101  et  seq.),  the  court  held  that  the  Postal  Rate 
Commission  reasonably  construed  the  Act  when  it 
originally  established  a  two-tier  rate-setting  struc- 
ture, under  which  the  Commission  would  first  deter- 
mine the  cost  caused  by,  or  attributable  to,  each 
class  of  mail  under  39  USCS  §  3622(b)(3),  and  on 
that  basis  establish  a  rate  floor  for  each  class  of 
mail,  and  then  reasonably  assign  the  remaining  costs 
of  the  various  classes  of  mail  on  the  basis  of  the 
other  factors  set  forth  in  §  3622(b).  [National  Asso. 
of  Greeting  Card  Publishers  v  United  States  Postal 
Service  (1983,  US)  77  L  Ed  2d  195,  103  S  Ct  2717.] 

In  a  First  Amendment  case,  the  court  considered 
the  validity  of  39  USCS  §  3001(e)(2),  which  prohib- 
its mailings  of  unsolicited  advertisements  for  contra- 
ceptives. In  an  opinion  by  Justice  Marshall,  the 
court  held  that  the  statute  violated  the  First  Amend- 
ment, as  applied  to  mailings  that  promoted  a  large 
variety  of  products,  including  prophylactics,  and 
which  included  flyers  exclusively  or  substantially 
devoted  to  promoting  prophylactics,  and  informa- 
tional pamphlets  discussing  the  desirability  and 
availability  of  prophylactics  in  general  and  the  mail- 
er's products  in  particular.  [Bolger  v  Youngs  Drug 
Products  Corp.  (1983,  US)  77  L  Ed  2d  469,  103  S 
Ct  2875.] 
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§  48.  Public  employees 

The  rights  and  remedies  of  government  employ- 
ees under  the  First  Amendment  were  also  the  sub- 
ject of  the  Supreme  Court's  review  during  the  term, 
the  court  in  two  cases  ruling  against  the  employees. 
The  court  held  in  one  case  that  the  discharge  of  a 
state  government  employee  for  distributing  a  ques- 
tionnaire concerning  internal  office  affairs  did  not 
offend  the  First  Amendment.  [Connick  v  Myers 
(1983,  US)  75  L  Ed  2d  708,  103  S  Ct  1684.] 
Finding  that  the  questions  posed  were  not  matters 
of  public  concern,  the  court  ruled  that  when  a 
public  employee  speaks  not  as  a  citizen  upon  mat- 
ters of  public  concern,  but  instead  as  an  employee 
upon  matters  of  personal  interest,  a  federal  court, 
absent  the  most  unusual  circumstances,  is  not  the 
appropriate  forum  in  which  to  review  the  wisdom  of 
a  personnel  decision  taken  by  a  public  agency  alleg- 
edly in  reaction  to  the  employee's  behavior. 

In  a  case  involving  a  federal  employee,  who 
sought  to  recover  damages  for  defamation  in  viola- 
tion of  its  constitutional  rights,  the  court  ruled  that 
it  would  not  authorize  a  new  statutory  damages 
remedy  for  federal  employees  whose  First  Amend- 
ment rights  are  violated  by  their  superiors,  the  court 
reasoning  that  such  claims  arise  out  of  an  employ- 
ment relationship  that  is  governed  by  comprehen- 
sive procedural  and  substantive  provisions  that  pro- 
vide for  meaningful  remedies  against  the  United 
States.  [Bush  v  Lucas  (1983,  US)  76  L  Ed  2d  648, 
103  S  Ct  2404.] 

§  49.  Securities  law 

In  two  cases  during  the  term,  the  Supreme  Court 
was  required  to  interpret  the  provisions  of  §  10(b) 
of  the  Securities  and  Exchange  Act  of  1934  (15 
USCS    §  78j(b)).    In    an    important    case    explaining 
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when  tippees  of  material  nonpublic  information  can 
be  found  to  have  violated  the  antifraud  provisions 
of  the  federal  securities  laws,  particularly  §  10(b)(5), 
the  court  considered  the  actions  of  an  officer  of  a 
broker-dealer  firm  who  received  information  from 
insiders  of  a  corporation  that  the  corporation's 
assets  were  vastly  overstated  as  a  result  of  fraudu- 
lent corporate  practices,  and  who  throughout  his 
investigation  openly  discussed  the  information  with 
clients  and  investors,  some  of  which  sold  their 
holdings  in  the  corporation.  Holding  that  the  officer 
did  not  violate  the  antifraud  provisions  of  the  fed- 
eral securities  laws,  the  court  reasoned  that  the 
officer  had  no  pre-existing  fiduciary  duty  to  the 
corporation's  shareholders,  took  no  action  inducing 
the  shareholders  to  repose  trust  in  him,  and  did  not 
misappropriate  or  illegally  obtain  the  information. 
[Dirks  v  SEC  (1983,  US)  77  L  Ed  2d  911,  103  S  Ct 
3255,  CCH  Fed  Secur  L  Rep  H  99255.]  The  court 
also  held  that  the  insiders  did  not  violate  their 
fiduciary  duty  to  the  shareholders  by  providing 
information,  so  as  to  create  a  derivative  fiduciary 
duty  on  the  part  of  the  officer,  the  court  finding  that 
the  insiders  had  received  no  monetary  or  personal 
benefit  from  revealing  the  information  and  had  only 
been  motivated  by  a  desire  to  expose  fraud.  The 
court  also  held  in  another  case  that  the  availability 
of  an  express  remedy  under  §  1 1  of  the  Securities 
Act  of  1933  (15  USCS  §  77k)  does  not  preclude 
defrauded  purchasers  of  registered  securities  from 
maintaining  an  action  under  §  10(b)  of  the  Securi- 
ties and  Exchange  Act  of  1934  (15  USCS  §  78j(b)). 
[Herman  8c  MacLean  v  Huddleston  (1983,  US)  74  L 
Ed  2d  548,  103  S  Ct  683,  CCH  Fed  Secur  L  Rep 
11  99058,  on  remand  (CA5  Tex)  705  F2d  775,  CCH 
Fed   Secur   L   Rep    1199219.]    The   court   also   con- 
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eluded  in  that  case  that  persons  seeking  recovery 
under  §  10(b)  must  prove  their  cause  of  action  only 
by  a  preponderance  of  the  evidence  rather  than  by 
clear  and  convincing  evidence. 

§  50.  Social  security 

Finding  that  medical-vocational  guidelines  used 
by  the  Secretary  of  Health  and  Human  Services  to 
determine  a  claimant's  right  to  social  security  bene- 
fits are  not  arbitrary  and  capricious,  the  Supreme 
Court  held  that  the  Secretary  may  rely  on  those 
guidelines  in  determining  whether  a  claimant  can 
perform  certain  jobs  so  as  to  not  be  entitled  to  the 
benefits  [Heckler  v  Campbell  (1983,  US)  76  L  Ed  2d 
66,  103  S  Ct  1952.]  In  doing  so,  the  court  ruled 
that  in  the  hearing  before  an  administrative  law 
judge,  the  Secretary  is  not  required  to  introduce 
evidence  of  specific  available  jobs  that  a  claimant 
can  perform,  and  is  not  required  to  rely  on  the 
testimony  of  a  vocational  expert  in  every  case. 

§  51.  State  and  local  government 

The  actions  or  inactions  of  two  cities  came  under 
the  Supreme  Court's  constitutional  scrutiny  of  this 
term,  one  case  involving  a  city's  hiring  practices  and 
the  commerce  clause,  and  the  other  involving  a 
city's  failure  to  reimburse  a  hospital  for  its  care  of  a 
criminal  suspect  wounded  by  city  police.  In  the  first 
case,  the  court  upheld  the  mayor  of  Boston's  execu- 
tive order  requiring  all  construction  projects 
financed  by  city  funds  or  funds  administered  by  the 
city  to  be  performed  by  a  work  force  of  which  at 
least  half  had  to  be  bona  fide  Boston  residents. 
[White  v  Massachusetts  Council  of  Constr.  Employ- 
ers, Inc.  (1983,  US)  75  L  Ed  2d  1,  103  S  Ct  1042, 
31  CCH  EPD  H33363,  96  CCH  LC  1155379.]  Ac- 
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cording  to  the  court,  the  commerce  clause  (Art  I 
§  8,  cl  3)  did  not  prevent  the  city  from  giving  effect 
to  the  mayor's  order,  since  when  a  state  or  local 
government  enters  the  market  as  a  participant,  it  is 
not  subject  to  the  restraints  of  the  commerce  clause. 
The  second  case  concerned  a  lawsuit  by  the  Massa- 
chusetts hospital  against  the  City  of  Revere  to  re- 
cover the  full  cost  of  the  services  it  rendered  to  a 
criminal  suspect  injured  by  the  city's  police  in  the 
performance  of  their  duties.  Stating  that  the  applica- 
ble constitutional  provision  was  the  Fourteenth 
Amendment's  due  process  clause  and  not  the  Eighth 
Amendment,  the  court  held  that  the  city's  constitu- 
tional duty  to  obtain  medical  care  for  the  injured 
suspect  did  not  include  a  corresponding  duty  to 
compensate  the  provider  of  that  medical  care.  [Rev- 
ere v  Massachusetts  General  Hospital  (1983,  US)  77 
L  Ed  2d  605,  103  S  Ct  2979.] 

The  Supreme  Court  arrived  at  different  results  in 
its  two  major  cases  concerning  the  establishment  of 
religion  clauses  of  the  First  Amendment,  both  of 
which  concerned  state  or  local  governments.  In  one, 
the  court  ruled  that  a  Massachusetts  statute,  which 
empowered  the  governing  bodies  of  churches  to 
effectively  veto  applications  for  liquor  licenses  for 
premises  within  a  500-foot  radius  of  the  church,  was 
violative  of  the  First  Amendment's  establishment 
clause.  [Larkin  v  Grendel's  Den,  Inc.  (1982,  US)  74 
L  Ed  2d  297,  103  S  Ct  505.]  Considering  a  chal- 
lenge to  the  practice  of  a  state  legislature  in  open- 
ing each  legislative  day  with  a  prayer  by  a  chaplain 
paid  by  the  state,  the  court  ruled  that  the  practice 
did  not  violate  the  establishment  clause  of  the  First 
Amendment.  [Marsh  v  Chambers  (1983,  US)  77  L 
Ed  2d   1019,   103  S  Ct  3330.]  The  court  reasoned 
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that  the  historical  pattern  of  the  United  States, 
including  the  United  States  Congress,  has  been  to 
utilize  this  kind  of  prayer,  and  the  practice  has 
become  part  of  the  fabric  of  society. 

For  a  case  concerning  the  denial  of  tax-exempt 
status  for  racially  discriminatory  private  schools  in 
its  relation  to  the  free  exercise  and  establishment  of 
religion  clauses,  see  §  29,  supra.  For  a  case  concern- 
ing a  state  tax  deduction  for  public  and  private 
school  expenses  and  the  establishment  clause,  see 
§  52,  infra. 

§  52.  State  taxation 

A  number  of  cases  concerning  the  validity  of 
certain  state  taxes  came  before  the  Supreme  Court 
during  the  term,  most  of  which  concerned  state 
taxes  in  their  relation  to  federal  laws,  as  well  as 
cases  concerning  state  taxes  and  the  due  process 
clause,  the  establishment  of  religion  clause,  and 
freedom  of  the  press  under  the  First  Amendment.  A 
Minnesota  tax  law,  which  allowed  parents  to  deduct 
the  expenses  they  incurred  in  sending  their  children 
to  parochial  schools,  was  held  by  the  Supreme 
Court  not  to  offend  the  establishment  of  religion 
clause  in  the  First  Amendment  as  applied  to  the 
states  by  the  Fourteenth  Amendment.  [Mueller  v 
Allen  (1983,  US)  77  L  Ed  2d  721,  103  S  Ct  3062.] 
Finding  that  the  statute  had  a  secular  purpose,  that 
it  did  not  have  the  primary  effect  of  advancing  the 
aims  of  nonpublic  schools,  it  did  not  excessively 
entangle  the  state  in  religion,  the  court  reasoned 
that  there  are  many  deductions  under  the  Minnesota 
tax  laws,  and  that  the  deduction  was  available  for 
children  attending  public  or  nonsectarian  private 
schools,  as  well  as  for  children  attending  sectarian 
schools. 
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In  the  major  freedom  of  the  press  case  for  the 
term,  the  court  ruled  that  a  Minnesota  tax  statute 
providing  for  a  special  use  tax  on  publications, 
which  assessed  the  tax  on  the  cost  of  ink  and  paper 
used  in  producing  the  publications,  violated  the 
First  Amendment.  [Minneapolis  Star  &  Tribune  Co. 
v  Minnesota  Comr.  of  Revenue  (1983,  US)  75  L  Ed 
2d  295,  103  S  Ct  1365,  on  remand  (Minn)  332 
NW2d  914.]  According  to  the  court,  the  use  tax  did 
so  both  by  singling  out  the  press  for  special  treat- 
ment and  by  targeting  the  tax  against  only  a  small 
group  of  large  newspapers  through  the  use  of  an 
exemption  from  the  tax  of  the  first  $100,000  of  the 
cost,  with  the  state  not  having  met  its  heavy  burden 
justifying  the  special  use  tax. 

In  another  case,  the  court  ruled  that  notice  by 
publication  and  posting  provided  to  a  mortgagee  of 
real  property  to  inform  him  of  a  pending  sale  of  the 
mortgage  property  for  nonpayment  of  taxes  does 
not  meet  the  requirements  of  the  Fourteenth 
Amendment's  due  process  clause  if  the  mortgagee's 
name  and  address  are  reasonably  ascertainable. 
[Mennonite  Bd.  of  Missions  v  Adams  (1983,  US)  77 
L  Ed  2d  180,  103  S  Ct  2706.] 

Looking  at  state  ad  valorem  personal  property 
taxes  on  imported  goods  destined  for  foreign  mar- 
kets and  stored  under  bond  in  a  federal  customs 
warehouse  and  exempted  from  customs  duties  pur- 
suant to  19  USCS  §  1557(a),  the  court  held  that  the 
state  could  not  impose  those  taxes  on  the  goods  in 
question,  since  they  were  pre-empted  by  Congress' 
comprehensive  regulation  of  customs  duties.  [Xerox 
Corp.  v  County  of  Harris  (1982,  US)  74  L  Ed  2d 
323,  103  S  Ct  523.]  According  to  the  court,  the  tax 
on  the  goods  was  not  compatible  with  the  compre- 
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hensive  scheme  Congress  enacted  to  create  secure 
and  duty-free  enclaves  under  federal  control  in 
order  to  encourage  merchants  here  and  abroad  to 
make  use  of  American  ports. 

Another  state  statute  considered  by  the  court 
imposed  a  tax  on  the  net  earnings  of  banks  doing 
business  in  Tennessee  and  defined  net  earnings  to 
include  interest  earned  on  obligations  of  the  United 
States  and  its  instrumentalities,  but  not  interest 
earned  from  obligations  of  Tennessee  and  its  politi- 
cal subdivisions.  In  an  opinion  by  Justice  Marshall, 
the  court  unanimously  held  that  the  tax  violated  the 
immunity  of  obligations  of  the  United  States  and  its 
instrumentalities  from  state  and  local  taxation  as 
provided  by  31  USCS  §  742,  the  court  finding  that 
the  tax  could  not  be  characterized  as  nondiscrimina- 
tory for  purposes  of  the  exception  of  §  742  to 
immunity  for  nondiscriminatory  franchise  taxes. 
[Memphis  Bank  &  Trust  Co.  v  Garner  (1983,  US)  74 
L  Ed  2d  562,  103  S  Ct  692,  83-1  USTC  H  9157.]  In 
another  case  concerning  the  tax-exempt  status  of 
United  States  obligations,  the  court  held  that  a 
Texas  property  tax  on  bank  shares,  computed  on 
the  basis  of  a  bank's  net  assets  without  any  deduc- 
tion for  tax-exempt  United  States  obligations,  vio- 
lated Rev.  Stat.  §  3701.  [American  Bank  &  Trust  Co. 
v  Dallas  County  (1983,  US)  77  L  Ed  2d  1072,  103  S 
Ct  3369.] 

Finding  that  a  state  of  Washington's  sales  tax  on 
federal  contractors  does  not  single  them  out  for 
discriminatory  treatment,  and  that  the  state  had 
merely  accommodated  for  the  fact  that  it  may  not 
impose  a  tax  directly  on  the  United  States  as  the 
project  owner,  the  court  held  in  another  case  that 
the  tax  in  question  did  not  violate  the  supremacy 
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clause  of  the  United  States  Constitution  (Art  VI,  cl 
2).  [Washington  v  United  States  (1983,  US)  75  L  Ed 
2d  264,  103  S  Ct  1344,  on  remand  (CA9)  707  F2d 
381.  An  Alabama  tax  statute  also  came  before  the 
court,  the  statute  exempting  royalty  owners  from  an 
increase  in  the  severance  tax  on  oil  and  gas  ex- 
tracted from  Alabama  wells,  and  prohibiting  produc- 
ers from  passing  on  the  increase  to  their  purchasers. 
The  court  unanimously  held  that  the  pass-through 
prohibition  to  sales  of  gas  in  interstate  commerce 
was  pre-empted  by  federal  law,  but  upheld  both  the 
pass-through  prohibition  and  the  royalty  owner  ex- 
emption against  challenges  under  the  contract 
clause  of  the  United  States  Constitution  (Art  I  §  10, 
cl  1)  and  the  equal  protection  clause.  [Exxon  Corp. 
v  Eagerton  (1983,  US)  76  L  Ed  2d  497,  103  S  Ct 
2296.] 

During  the  term,  the  court  upheld  a  California 
franchise  tax  geared  to  income  and  which  employed 
the  unitary  business  principle  and  formula  appor- 
tionment in  applying  that  tax  to  corporations  doing 
business  both  inside  and  outside  the  state,  where 
the  California  statute  used  a  three-factor  formula  to 
apportion  the  income  of  a  unitary  business,  which 
was  based  on  the  proportion  of  the  unitary  busi- 
ness's  total  payroll,  property,  and  sales  located  in 
the  state.  [Container  Corp.  of  America  v  Franchise 
Tax  Bd.  (1983,  US)  77  L  Ed  2d  545,  103  S  Ct 
2933.]  In  that  case,  the  court  held  that  the  applica- 
tion of  the  unitary  business  to  a  corporation  with 
overseas  subsidiaries  was  proper,  and  that  the  use  of 
the  three-factor  formula  to  apportion  the  income  of 
a  unitary  business  did  not  violate  the  constitutional 
requirement  of  fair  apportionment,  the  court  also 
holding    that    the    tax    did    not   violate    the    foreign 
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commerce  clause  of  the  Constitution  (Art  I   §  8,  cl 
3). 

§  53.  Telecommunications  law 

The  court  also  interpreted  during  the  term  the 
provisions  of  §  504  of  the  Rehabilitation  Act  of 
1973  (29  USCS  §  794),  which  provides  that  handi- 
capped individuals  shall  not  be  excluded  from  par- 
ticipating in,  denied  the  benefits,  or  be  subjected  to 
discrimination  under  any  federally  funded  program 
or  activity.  Reviewing  the  renewal  of  a  public  televi- 
sion station's  license  by  the  Federal  Communica- 
tions Commission,  the  court  held  that  §  504  does 
not  require  the  FCC  to  review  a  public  television 
station's  license  renewal  application  under  a  differ- 
ent standard  than  applies  to  commercial  licensees. 
[Community  Television  of  Southern  California  v 
Gottfried  (1983,  US)  74  L  Ed  2d  705,  103  S  Ct 
885.]  According  to  the  court,  Congress  did  not 
intend  the  Rehabilitation  Act  to  impose  any  special 
enforcement  obligation  on  the  FCC,  the  court  find- 
ing that  the  fact  that  a  public  television  station  must 
comply  with  the  Act  does  not  support  the  conclu- 
sion that  the  FCC  must  evaluate  the  station's  service 
to  the  handicapped  by  a  more  stringent  standard 
than  that  which  is  applicable  to  commercial  stations. 

§  54.  Workers'  compensation 

Federal  workmen's  compensation  laws  came  be- 
fore the  court  in  a  number  of  cases  during  the  term, 
most  of  which  concerned  the  compensation  of  long- 
shoremen and  harbor  workers,  with  an  additional 
case  involving  the  Federal  Employees'  Compensa- 
tion Act  (5  USCS  §  8116(c)).  In  a  case  involving  a 
third-party  indemnification  action  against  the  United 
States  under  the  Federal  Tort  Claims  Act  (28  USCS 
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§§  1346(b),  2671  et  seq.),  which  was  brought  by  an 
aircraft  manufacturer  who  had  settled  a  wrongful 
death  action  brought  against  it  by  the  estate  of  a 
civilian  employee  of  the  United  States  Navy  killed  in 
an  air  crash,  the  Supreme  Court  held  that  the 
Federal  Employees'  Compensation  Act's  exclusive 
liability  provision  (5  USCS  §81 16(c))  does  not  di- 
rectly bar  a  third-party  indemnity  action  against  the 
United  States.  [Lockheed  Aircraft  Corp.  v  United 
States  (1983,  US)  74  L  Ed  2d  911,  103  S  Ct  1033.] 
There,  the  court  reasoned  that  §  8116(c)  was  in- 
tended to  govern  only  the  rights  of  employees,  and 
their  relatives,  and  people  claiming  through  or  on 
behalf  of  them. 

Turning  to  the  Longshoremen's  and  Harbor 
Workers'  Compensation  Act  (33  USCS  §§901  et 
seq.),  the  court  held  in  one  case  that  a  Marine 
construction  worker,  who  was  injured  while  per- 
forming his  job  upon  actual  navigable  waters,  and 
who  would  have  been  covered  by  the  Act  before  it 
was  amended  in  1972,  was  engaged  in  maritime 
employment  within  the  meaning  of  §  2(3)  of  the  Act 
(33  USCS  §  903(2))  for  purposes  of  being  entitled 
to  compensation  under  the  Act.  [Director,  Office  of 
Workers'  Compensation  Programs,  etc.  v  Perini 
North  River  Associates  (1983,  US)  74  L  Ed  2d  465, 
103  S  Ct  634.]  In  another  case,  the  court  unani- 
mously held  that  a  longshoreman's  acceptance  of 
voluntary  compensation  payments  did  not  constitute 
"acceptance  of  such  compensation  under  an  award 
in  a  compensation  order,"  within  the  meaning  of 
§  33(b)  of  the  Act  (33  USCS  §  933(b)),  and  there- 
fore it  did  not  give  rise  to  an  assignment  of  his 
claims  against  third  persons.  [Pallas  Shipping 
Agency,  Ltd.  v  Duris  (1983,  US)  76  L  Ed  2d  120, 
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103  S  Ct  1991.]  Construing  §  2(13)  of  the  Act  (33 
USCS  §902(13)),  the  court  held  that  employer 
contributions  to  union  trust  funds  for  health  and 
welfare,  pensions,  and  training  are  not  "wages" 
under  §  2(13)  for  purposes  of  computing  compensa- 
tion benefits  under  the  Act.  [Morrison-Knudsen 
Constr.  Co.  v  Director,  Office  of  Workers'  Compen- 
sation Programs,  United  States  Dept.  of  Labor 
(1983,  US)  76  L  Ed  2d  194,  103  S  Ct  2045,  4  EBC 
1446.]  Finally,  in  an  opinion  by  Justice  Stevens,  the 
court  ruled  that  a  longshoreman  may  bring  a  negli- 
gence action  under  §  5(b)  of  the  Act  (33  USCS 
§  905(b))  against  an  owner  of  a  vessel  who  acts  as 
his  own  stevedore,  even  though  the  longshoreman 
has  received  compensation  from  the  owner-em- 
ployer under  §  4  of  the  Act  (33  USCS  §  904).  [Jones 
v  Laughlin  Steel  Corp.  v  Pfeifer  (1983,  US)  76  L  Ed 
2d  768,  103  S  Ct  2541.] 
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CHARLES  E.  ANDERSON,  Warden 

v 

JACK  E.  HARLESS 

_  US  —  74  L  Ed  2d  3,  103  S  Ct  276 

Decided  November  1,  1982 

Decision:  Exhaustion  of  remedies  requirement  of 
habeas  corpus  statute  (28  USCS  §  2254),  held 
not  satisfied  where  petitioner  did  not  present 
same  due  process  claim  in  state  court  appeal. 

SUMMARY 

A  criminal  defendant  convicted  of  murder  in  a 
Michigan  trial  court  appealed  his  conviction  to  the 
Michigan  Court  of  Appeals  on  the  ground  that  the 
trial  court's  instruction  to  the  jury  on  implying 
malice  was  erroneous  under  a  previous  state  court 
decision  which  held  under  state  law  that  malice 
should  not  be  implied  from  the  fact  that  a  weapon 
was  used.  The  Michigan  Court  of  Appeals  affirmed 
his  conviction,  and  the  Michigan  Supreme  Court,  on 
review  of  the  record,  denied  the  defendant's  request 
for  relief.  The  defendant  then  filed  a  petition  for  a 
writ  of  habeas  corpus  pursuant  to  28  USCS  §  2254 
in  the  United  States  District  Court  for  the  Eastern 
District  of  Michigan,  alleging  that  the  state  trial 
court's  instruction  on  malice  was  unconstitutional. 
The  District  Court  held  that  the  instruction  violated 
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his  due  process  rights  by  unconstitutionally  shifting 
the  burden  of  proof  as  to  malice  to  the  defendant, 
being  inconsistent  with  the  presumption  of  inno- 
cence, and  that  the  defendant  had  exhausted  avail- 
able state  court  remedies,  as  required  by  28  USCS 
§  2254(b)  and  (c),  since  his  conviction  had  been 
reviewed  by  both  the  Michigan  Court  of  Appeals 
and  the  Michigan  Supreme  Court  (504  F  Supp 
1135).  The  United  States  Court  of  Appeals  for  the 
Sixth  Circuit  affirmed,  holding  that  the  defendant's 
claim  had  been  properly  exhausted  in  the  state 
courts,  because  the  defendant  had  presented  to  the 
Michigan  Court  of  Appeals  the  facts  on  which  he 
based  his  federal  claim,  and  the  defendant's  reliance 
on  the  previous  state  court  decision  was  sufficient  to 
present  the  state  court  with  the  substance  of  his  due 
process  challenge  to  the  malice  instruction  being 
asserted  in  the  habeas  corpus  proceedings  (664  F2d 
610). 

Granting  certiorari,  the  United  States  Supreme 
Court  reversed  and  remanded.  In  a  per  curiam 
opinion  expressing  the  view  of  Burger,  Ch.  J.,  and 
White,  Blackmun,  Powell,  Rehnquist,  and  O'Con- 
nor, JJ.,  it  was  held  that  the  defendant  had  not 
exhausted  his  state  court  remedies,  as  required  by 
28  USCS  §  2254,  since  the  due  process  ramifications 
of  the  defendant's  argument  to  the  state  court  was 
not  self-evident,  and  the  defendant's  reliance  on  the 
previous  state  court  decision  was  not  sufficient  to 
present  the  state  courts  with  the  substance  of  his 
due  process  challenge  being  asserted  in  the  habeas 
corpus  proceedings,  the  court  finding  that  the  due 
process  claim  was  never  presented  to  or  considered 
by  the  Michigan  courts,  and  that  the  federal  consti- 
tutional claim  asserted  in  the  prior  state  court  deci- 
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sion  relied  on  by  the  defendant  was  a  different  and 
broad  federal  due  process  right  to  jury  instructions 
that  properly  explain  state  law,  and  since  it  ap- 
peared that  the  defendant  was  still  free  under  state 
law  to  present  the  constitutional  claim  being  as- 
serted in  the  federal  courts  to  the  state  courts. 

Stevens,  J.,  joined  by  Brennan  and  Marshall, 
JJ.,  dissented,  expressing  the  view  that  (1)  he  agreed 
with  the  approach  taken  by  the  District  Court  and 
the  Court  of  Appeals,  and  that  it  was  entirely  faith- 
ful to  the  principle  which  required  only  that  the 
substance  of  the  federal  claim,  and  not  the  form,  be 
fairly  presented  to  the  state  courts,  and  (2)  the  court 
should  not  have  granted  certiorari  for  the  sole 
purpose  of  correcting  what  it  considered  to  be  a 
technical,  procedural  error. 
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IMMIGRATION  AND  NATURALIZATION 

SERVICE,  Petitioner 

v 

HORACIO  RAMOS  MIRANDA 

_  US  —  74  L  Ed  2d  12,  103  S  Ct  281 

Decided  November  8,  1982 

Decision:  Immigration  and  Naturalization  Service, 
held  not  estopped  from  denying  application  for 
permanent  resident  alien  status  because  of  its 
failure  to  process  application  promptly. 

SUMMARY 


The  Immigration  and  Naturalization  Service  (INS) 
failed  to  act  on  an  alien's  application  for  permanent 
resident  alien  status,  and  his  wife's  petition  for  an 
immigrant's  visa  on  his  behalf,  for  18  months.  The 
INS  subsequently  denied  the  application  when  the 
applicant's  wife,  a  United  States  citizen,  following 
the  breakup  of  their  marriage,  withdrew  her  petition 
for  an  immigrant's  visa.  At  a  deportation  hearing, 
the  alien  renewed  his  application,  but  it  was  denied 
by  the  immigration  judge  on  the  ground  that  an 
immigrant  visa  was  not  immediately  available.  The 
Board  of  Immigration  Appeals  affirmed,  rejecting 
the  alien's  claim  that  the  INS  was  estopped  from 
denying  the  application  because  of  its  delay  in 
acting  on  it,  as  it  found  no  evidence  of  affirmative 
misconduct  on  the  part  of  the  INS.  The  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  re- 
4 


SUMMARIES  74  L  Ed  2d  12 

versed  the  Board's  decision,  holding  that  the  failure 
of  the  INS  to  act  promptly  on  the  visa  petition  was 
affirmative  misconduct  (638  F2d  83).  On  certiorari, 
the  United  States  Supreme  Court  (454  US  808,  70  L 
Ed  2d  77,  102  S  Ct  81)  vacated  the  judgment  and 
remanded  the  case  to  the  Court  of  Appeals  for 
further  consideration  in  light  of  Schweiker  v  Hansen 
(1981)  450  US  785,  67  L  Ed  2d  685,  101  S  Ct  1468. 
On  remand,  the  Court  of  Appeals  adhered  to  its 
earlier  decision  (673  F2d  1105). 

Granting  certiorari,  the  United  States  Supreme 
Court  reversed.  In  a  per  curiam  opinion  expressing 
the  view  of  Burger,  Ch.  J.,  and  Brennan,  White, 
Blackmun,  Powell,  Rehnquist,  Stevens,  and 
O'Connor,  JJ.,  it  was  held  that  neither  the  failure  of 
the  INS  to  process  the  application  promptly,  nor  the 
harm  to  the  applicant  caused  by  the  failure,  was 
sufficient  to  estop  the  INS  from  denying  the  applica- 
tion for  permanent  resident  alien  status,  as  the 
conduct  of  the  INS  fell  far  short  of  establishing 
affirmative  misconduct  so  as  to  estop  the  INS,  since 
it  could  not  be  said  that  the  delay  was  unwarranted 
in  the  absence  of  evidence  to  the  contrary,  given  the 
large  number  of  applications  required  to  be  pro- 
cessed by  the  INS,  whose  decisions  must  be  given 
appropriate  deference,  and  as  such  conduct  did  not 
amount  to  affirmative  misconduct  even  if  the  INS 
was  arguably  negligent  in  its  delay. 

Marshall,  J.,  dissenting,  expressed  the  view  that 
given  the  unusual  delay  in  processing  the  applica- 
tion, the  case  should  not  be  summarily  disposed  of 
on  the  basis  of  the  presumption  of  regularity  of  the 
official  acts  of  public  officers. 
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MICHAEL  LANDON,  DISTRICT  DIRECTOR  OF 

THE  IMMIGRATION  AND  NATURALIZATION 

SERVICE,  Petitioner 

v 

MARIA  ANTONIETA  PLASENCIA 

_  US  — ,  74  L  Ed  2d  21,  103  S  Ct  321 

Argued  October  5,  1982. 
Decided  November  15,  1982. 

Decision:  Immigration  and  Naturalization  Service, 
seeking  to  deny  admission  to  United  States  of 
permanent  resident  alien  who  left  country 
briefly,  held  entitled  to  determine  admissibility 
in  exclusion  hearing  rather  than  deportation 
hearing,  although  alien  held  entitled  to  due 
process  in  hearing. 

SUMMARY 

A  permanent  resident  alien  who  briefly  left  the 
United  States  was  detained  upon  her  return,  and  it 
was  subsequently  found  in  an  exclusion  hearing 
held  pursuant  to  §  236(a)  of  the  Immigration  and 
Nationality  Act  of  1952  (8  USCS  §  1226(a))  that  she 
smuggled  aliens  into  the  United  States,  that  her  trip 
was  a  meaningful  departure  from  the  United  States, 
and  that  her  return  was  therefore  an  "entry"  within 
the  meaning  of  §  101  (a)  (13)  of  the  Act  (8  USCS 
§  1 101  (a) (13)).  Upon  these  findings,  she  was  or- 
dered to  be  excluded  and  deported.  After  the  Board 
of  Immigration  Appeals  dismissed  her  administra- 
tive appeal  and  denied  her  motion  to  reopen  the 


SUMMARIES  74  L  Ed  2d  21 

proceeding,  the  alien  filed  a  petition  for  a  writ  of 
habeas  corpus  in  the  United  States  District  Court, 
which  held  that  there  was  no  meaningful  departure 
on  the  part  of  the  alien,  and  that  she  was  therefore 
entitled  to  a  deportation  hearing,  the  District  Court 
therefore  vacating  the  Board's  decision  and  instruct- 
ing the  Immigration  and  Naturalization  Service 
(INS)  to  proceed  against  the  alien,  if  at  all,  only  in 
deportation  proceedings.  The  United  States  Court 
of  Appeals  for  the  Ninth  Circuit  affirmed,  conclud- 
ing that  the  alien  was  entitled  to  litigate  her  admissi- 
bility in  deportation  proceedings,  since  it  would  be 
circular  and  unfair  to  allow  the  question  of  entry  to 
be  determined  in  exclusion  hearings  when  the  ques- 
tion also  went  to  the  merits  of  the  alien's  admissibil- 
ity (637  F2d  1286). 

On  certiorari,  the  United  States  Supreme  Court 
reversed  and  remanded.  In  an  opinion  by  O'Con- 
nor, J.,  joined  by  Burger,  Ch.  J.,  and  Brennan, 
White,  Blackmun,  Powell,  Rehnquist  and  Ste- 
vens,^., it  was  held  that  (1)  under  the  Immigration 
and  Nationality  Act  of  1952  (8  USCS  §§1101  et 
seq.)  the  INS  could  properly  proceed  in  an  exclu- 
sion hearing  to  determine  whether  the  permanent 
resident  alien  was  attempting  to  enter  the  United 
States  and  whether  she  was  excludable,  it  not  being 
circular  or  unfair  to  decide  the  question  of  entry  in 
exclusion  proceedings;  and  (2)  the  permanent  resi- 
dent alien  was  entitled  to  invoke  the  protection  of 
the  due  process  clause  and  assert  that  she  was 
denied  due  process  in  the  exclusion  hearing,  al- 
though the  case  would  be  remanded  to  the  Court  of 
Appeals  for  a  full  consideration  of  all  the  factors  in 
order  to  determine  whether  the  alien  was  accorded 
due  process  in  the  exclusion  hearing. 
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Marshall,  J.,  concurring  in  part  and  dissenting  in 
part,  expressed  the  view  that  the  Act  permitted  the 
INS  to  proceed  against  the  alien  in  an  exclusion 
hearing,  and  she  was  entitled  to  the  right  of  due 
process  in  the  exclusion  hearing,  but  rather  than 
remand  the  case,  he  would  hold  that  the  alien  was 
denied  due  process  because  she  was  not  given 
adequate  and  timely  notice  of  the  charges  against 
her  and  of  her  right  to  retain  counsel  and  present  a 
defense. 


COUNSEL 


Elliott  Schulder  argued  the  cause  for  petitioner. 
Gary  H.  Manulkin  argued  the  cause  for  respon- 
dent. 


SUMMARIES  74  L  Ed  2d  214 

DONALD  W.  WYRICK,  Warden,  Petitioner 

v 

EDWARD  FIELDS 

_  US  —  74  L  Ed  2d  214,  103  S  Ct  394 

Decided  November  29,  1982 

Decision:  Fifth  Amendment  right  to  have  counsel 
present  at  interrogation,  held  waived  by  ac- 
cused who  requested  polygraph  examination. 

SUMMARY 

A  soldier  charged  with  raping  an  81 -year-old 
woman  requested  a  polygraph  examination  after 
discussing  the  matter  with  his  private  defense  coun- 
sel and  with  a  military  attorney.  Prior  to  undergoing 
the  polygraph  examination,  the  accused  was  in- 
formed of  his  rights,  as  required  by  Miranda  v 
Arizona  (1966)  384  US  436,  16  L  Ed  2d  694,  86  S 
Ct  1602,  and  the  accused  stated  that  he  did  not 
want  a  lawyer  to  be  present.  At  the  conclusion  of 
the  polygraph  examination,  an  agent  of  the  Army's 
Criminal  Investigation  Division  told  the  accused  that 
there  had  been  some  deceit,  and  the  accused  then 
admitted  having  intercourse  with  the  victim.  The 
agent  then  asked  the  accused  if  he  wished  to  discuss 
the  matter  further  with  another  agent  and  with  the 
police.  The  police  read  the  Miranda  warnings  before 
asking  questions  and  the  accused  repeated  that  he 
had  had  sexual  contact  with  the  victim.  This  testi- 
mony was  admitted  at  the  trial,  and  the  accused  was 
convicted.  The  judgment  was  affirmed  by  the  Mis- 
souri   Court    of   Appeals    (538    SW2d    348).    The 
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United  States  District  Court  for  the  Eastern  District 
of  Missouri  denied  the  accused's  petition  for  a  writ 
of  habeas  corpus.  On  appeal,  the  United  States 
Court  of  Appeals  for  the  Eighth  Circuit  directed 
that  the  petition  for  a  writ  of  habeas  corpus  be 
granted,  holding  that  the  evidence  was  obtained  in 
violation  of  the  Fifth  Amendment  right  to  have 
counsel  present  at  an  interrogation  (682  F2d  154). 

On  certiorari,  the  United  States  Supreme  Court 
reversed  and  remanded.  In  a  per  curiam  opinion 
expressing  the  view  of  Burger,  Ch.  J.,  and  Bren- 
nan,  White,  Blackmun,  Powell,  Rehnqjuist,  and 
O'Connor,  JJ.,  it  was  held  that  the  accused  waived 
his  Fifth  Amendment  right  to  have  counsel  present 
at  an  interrogation  and  that  by  requesting  a  poly- 
graph examination  the  accused  initiated  interroga- 
tion. 

Stevens,  J.,  concurring,  expressed  his  concern 
about  the  court's  practice  of  deciding  cases  summar- 
ily and  stated  his  belief  that  the  correct  procedure 
for  the  court  to  have  followed  would  have  been  to 
deny  the  petition  for  a  writ  of  certiorari. 

Marshall,  J.,  dissented  on  the  ground  that  sum- 
mary reversal  is  not  proper  in  a  case  that  involves  a 
significant  issue  not  settled  by  prior  decisions. 
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ROBERT  C.  GRIGGS  and  JACQUELINE  M. 

GRIGGS,  Petitioners 

v 

PROVIDENT  CONSUMER  DISCOUNT  COMPANY 

_  US  —   74  L  Ed  2d  225,  103  S  Ct  400 

Decided  November  29,  1982 

Decision:  Premature  notice  of  appeal  filed  after 
entrv  of  judgment  but  while  motion  to  alter  or 
amend  judgment  remained  pending  in  District 
Court,  held  to  be  of  no  effect  and  therefore 
Court  of  Appeals  lacked  jurisdiction. 

SUMMARY 

In  a  civil  action  involving  an  alleged  violation  of 
the  Truth  In  Lending  Act  (15  USCS  §§1601  et 
seq.),  the  United  States  District  Court  for  the  East- 
ern District  of  Pennsvlvania  granted  the  plaintiffs' 
motion  for  summary  judgment  (503  F  Supp  246). 
The  District  Court  entered  an  order  pursuant  to 
Rule  54(b)  of  the  Federal  Rules  of  Civil  Procedure 
directing  that  a  final  judgment  be  entered,  and  the 
defendant  then  filed  a  timely  motion  to  alter  or 
amend  the  judgment,  pursuant  to  Rule  59  of  the 
Federal  Rules  of  Civil  Procedure.  While  that  motion 
was  still  pending,  the  defendant  filed  a  notice  of 
appeal.  Shortly  thereafter,  the  District  Court  denied 
the  motion  to  alter  or  amend  the  judgment.  The 
United  States  Court  of  Appeals  for  the  Third  Circuit 
accepted  jurisdiction  of  the  appeal  and  reversed  the 
District  Court's  judgment  (680  F2d  927). 


74  L  Ed  2d  225  DECISIONS:  1982-83  TERM 

On  certiorari,  the  United  States  Supreme  Court 
reversed  and  remanded.  In  a  per  curiam  opinion 
expressing  the  view  of  Burger,  Ch.  J.,  and  Bren- 
nan,  White,  Blackmun,  Powell,  Rehnojjist,  Ste- 
vens, and  O'Connor,  JJ.,  it  was  held  that  the  Court 
of  Appeals  lacked  jurisdiction,  since  the  notice  of 
appeal  that  was  filed  after  the  entry  of  the  District 
Court's  judgment,  but  while  the  defendant's  motion 
to  alter  or  amend  that  judgment  remained  pending 
in  the  District  Court,  was  premature  and  had  no 
effect  pursuant  to  Rule  4(a)(4)  of  the  Federal  Rules 
of  Appellate  Procedure. 

Marshall,  J.,  dissenting,  expressed  the  view  that 
the  defendant  had  filed  an  effective  notice  of  appeal 
following  the  denial  of  its  motion  to  amend  the 
District  Court's  judgment. 
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UNITED  STATES,  Appellant 

v 

SECURITY  INDUSTRIAL  BANK,  et  al. 

_  US  — ,  74  L  Ed  2d  235,  103  S  Ct  407 

Argued  October  6,  1982. 
Decided  November  30,  1982. 

Decision:  Lien  avoidance  provisions  of  Bankruptcy 
Reform  Act  of  1978  (11  USCS  §  522(f)(2)),  held 
not  to  apply  retroactively  to  liens  established 
before  enactment  date  of  Act. 

SUMMARY 

Debtors  in  seven  separate  bankruptcy  proceedings 
brought  in  the  Bankruptcy  Courts  for  the  Districts 
of  Kansas  and  Colorado  sought  to  avoid  liens  on 
certain  exempt  property  under  11  USCS  §  522(f)(2) 
that  had  been  perfected  prior  to  the  enactment  of 
the  Bankruptcy  Reform  Act  of  1978  (11  USCS 
§§  101  et  seq.),  the  liens  being  neither  possessory 
nor  securing  purchase-money  obligations.  The 
United  States  intervened  in  each  case  to  defend  the 
constitutionality  of  the  retroactive  application  of 
§  522(f)(2),  but  the  Bankruptcy  Courts  in  each  case 
refused  to  apply  the  section  to  abrogate  liens  ac- 
quired before  the  enactment  date.  The  United 
States  Court  of  Appeals  for  the  Tenth  Circuit  con- 
solidated the  cases  on  appeal  and  affirmed  the 
judgments  of  the  Bankruptcy  Courts  (642  F2d 
1195).  Finding  that  §  522(f)(2)  must  apply  retroac- 
tively to  liens  which  attach  before  the  enactment 
date,   because   there   would   be   no   bankruptcy   law 
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applicable  to  cases  involving  such  liens  if  it  did  not, 
the  Court  of  Appeals  held  that  such  retroactive 
application  violated  the  Fifth  Amendment  because 
§  522(f)(2)  effected  a  complete  taking  of  the  secured 
creditors'  property  interests. 

On  appeal,  the  United  States  Supreme  Court 
affirmed.  In  an  opinion  by  Rehnquist,  J.,  joined  by 
Burger,  Ch.  J.,  and  White,  Powell,  Stevens,  and 
O'Connor,  JJ.,  it  was  held  that  (1)  the  court  would 
consider  whether,  as  a  matter  of  statutory  construc- 
tion, §  522(f)(2)  must  necessarily  be  applied  retroac- 
tively to  pre-enactment  liens,  where  there  was  sub- 
stantial doubt  whether  such  retroactive  application 
comported  with  the  Fifth  Amendment,  and  it  was  a 
cardinal  rule  of  statutory  construction  that  the  court 
will  first  ascertain  whether  a  construction  of  a  stat- 
ute is  fairly  possible  by  which  the  constitutional 
question  may  be  avoided,  and  (2)  in  the  absence  of 
a  clear  expression  of  Congress'  intent  to  retroac- 
tively apply  the  lien  avoidance  provisions  of 
§  522(f)(2)  to  pre-enactment  liens,  the  court  would 
not  construe  §  522(f)(2)  in  a  manner  which  would 
then  require  the  court  to  consider  the  constitutional 
questions,  where  there  was  some  evidence  in  the 
legislative  history  of  the  Act  suggesting  that  Con- 
gress may  not  have  intended  that  §  522(f)  operate  to 
destroy  pre-enactment  property  rights. 

Blackmun,  J.,  joined  by  Brennan  and  Marshall, 
JJ.,  concurred  in  the  judgment,  expressing  the  view 
that  it  was  not  necessary  for  the  court  to  enunciate 
dicta  regarding  the  constitutional  issue  in  order  to 
construe  §  522(f)(2)  as  not  applying  retroactively  to 
pre-enactment  liens. 
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COUNSEL 

Alan  I.  Horowitz  argued  the  cause  for  appellant. 
Henry  F.  Field  argued  the  cause  for  appellees. 
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TED  W.  BROWN  et  al.,  Appellants 
v 

SOCIALIST  WORKERS  '74  CAMPAIGN 
COMMITTEE  (OHIO)  et  al. 

_  US  — ,  74  L  Ed  2d  250,  103  S  Ct  416 

Argued  October  4,  1982. 
Decided  December  8,  1982 

Decision:  Ohio  statute  requiring  every  candidate  for 
political  office  to  disclose  each  contributor  and 
recipient  of  campaign  funds,  held  invalid  under 
First  Amendment  as  applied  to  minor  political 
party  that  historically  had  been  object  of  harass- 
ment. 


SUMMARY 

A  small  political  party  instituted  a  class  action 
challenging  the  constitutionality  of  the  disclosure 
provisions  of  an  Ohio  statute  requiring  every  candi- 
date for  political  office  to  file  a  statement  identifying 
each  contributor  and  each  recipient  of  a  disburse- 
ment of  campaign  funds  and  requiring  the  disclo- 
sure of  the  object  or  purpose  of  each  disbursement. 
The  United  States  District  Court  for  the  Northern 
District  of  Ohio  entered  a  temporary  restraining 
order  barring  the  enforcement  of  the  disclosure 
requirements  against  the  class  pending  a  determina- 
tion of  the  merits.  The  case  was  transferred  to  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  Ohio,  which  entered  an  identical  temporary 
restraining  order.  A  three-judge  District  Court  held 
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that   the   disclosure   requirements   were   unconstitu- 
tional as  applied  to  the  minor  political  party. 

On  appeal,  the  United  States  Supreme  Court 
affirmed.  In  an  opinion  by  Marshall,  J.,  joined  by 
Burger,  Ch.J.,  and  Brennan,  White,  and  Powell, 
JJ.,  and  joined  in  part  (Parts  I,  III,  and  IV)  by 
Blackmun,  J.,  it  was  held  that  the  disclosure  re- 
quirements of  the  state  campaign  expense  reporting 
law  could  not  be  constitutionally  applied  to  a  minor 
political  party  that  historically  had  been  the  object 
of  harassment  by  government  officials  and  private 
parties. 

Blackmun,  J.,  concurred  in  part  and  concurred  in 
the  judgment,  expressing  the  view  that  the  court 
should  not  have  reached  the  issue  whether  a  stan- 
dard of  proof  different  from  that  applied  to  disclo- 
sure of  campaign  contributions  should  be  applied  to 
disclosure  of  campaign  disbursements. 

O'Connor,  J.,  joined  by  Rehnquist  and  Stevens, 
JJ.,  concurred  in  part  and  dissented  in  part,  express- 
ing the  view  that  the  statute  was  invalid  as  to  the 
disclosure  of  contributors  but  that  the  statute  was 
valid  as  to  the  disclosure  of  the  recipients  of  expen- 
ditures. 


COUNSEL 

Gary  Elson  Brown  argued  the  cause  for  appel- 
lants. 

Thomas  D.  Buckley,  Jr.  argued  the  cause  for 
appellees. 
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JOHN  P.  LARKIN  et  al.,  Appellants 
v 

GRENDEL'S  DEN,  INC. 

—  US  —  74  L  Ed  2d  297,  103  S  Ct  505 

Argued  October  4,  1982. 
Decided  December  13,  1982 

Decision:  Massachusetts  statute  vesting  power  in 
governing  bodies  of  churches  to  effectively  veto 
applications  for  liquor  licenses  within  500  foot 
radius  of  church,  held  violative  of  establishment 
clause  of  First  Amendment. 


SUMMARY 

A  restaurant  operator's  application  for  an  alco- 
holic beverage  license  was  denied  by  a  city  License 
Commission  when  a  church  that  was  located  10  feet 
from  the  restaurant  objected  to  the  application 
pursuant  to  a  Massachusetts  statute,  which  provided 
that  premises  located  within  a  radius  of  500  feet  of 
a  church  or  school  shall  not  be  licensed  for  the  sale 
of  alcoholic  beverages  if  the  governing  body  of  such 
church  or  school  files  a  written  objection.  On  ap- 
peal, the  Massachusetts  Alcoholic  Beverages  Control 
Commission  upheld  the  License  Commission's  ac- 
tion. The  restaurant  operator  then  sued  the  License 
Commission  and  the  Beverages  Control  Commis- 
sion in  federal  court.  The  United  States  District 
Court  for  the  District  of  Massachusetts  held  that  the 
statute  violated  the  due  process  clause  of  the  Four- 
teenth Amendment  and  the  establishment  clause  of 
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the  First  Amendment,  held  that  the  statute  was  void 
on  its  face,  and  held  that  the  state's  actions  were 
not  immune  from  antitrust  review  (495  F  Supp  761). 
A  panel  of  the  United  States  Court  of  Appeals  for 
the  First  Circuit  reversed  the  District  Court  on  the 
due  process  and  establishment  clause  arguments  but 
affirmed  its  antitrust  analysis  (662  F2d  88).  A  mo- 
tion for  rehearing  en  banc  was  granted,  and  the 
United  States  Court  of  Appeals  for  the  First  Circuit 
affirmed  the  District  Court's  judgment  on  establish- 
ment clause  grounds  without  reaching  the  due  pro- 
cess or  antitrust  claims  and  held  that  the  statute  was 
facially  unconstitutional  under  the  establishment 
clause  (662  F2d  102). 

On  appeal,  the  United  States  Supreme  Court 
affirmed.  In  an  opinion  by  Burger,  Ch.  J.,  joined  by 
Brennan,  White,  Marshall,  Blackmun,  Powell, 
Stevens,  and  O'Connor,  JJ.,  it  was  held  that  the 
Massachusetts  statute,  which  vested  in  the  governing 
bodies  of  churches  and  schools  the  power  effectively 
to  veto  applications  for  liquor  licenses  for  premises 
within  a  500  foot  radius  of  the  church  or  school, 
violated  the  establishment  clause  of  the  First 
Amendment. 

Rehnojjist,  J.,  dissented,  expressing  the  view  that 
the  Massachusetts  statute  was  a  valid  liquor  zoning 
law. 


COUNSEL 

Gerald  J.  Caruso  argued  the  cause  for  appellants. 
Laurence  H.  Tribe  argued  the  cause  for  appellee. 
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BURLINGTON  NORTHERN,  INC.,  et  al., 

Petitioners 

v 

UNITED  STATES  et  al. 

—  US—,  74  LEd  2d  311,  103  S  Ct  514 

Argued  November  3,  1982. 
Decided  December  13,  1982. 

Decision:  Federal  Court  of  Appeals  that  rejected 
Interstate  Commerce  Commission  rate  orders, 
held  without  power  to  freeze  rate  prior  to 
decision  by  Commission  as  to  what  reasonable 
rate  should  be. 


SUMMARY 

A  city  initiated  negotiations  with  railroad  compa- 
nies for  contracts  to  transport  coal  to  the  city,  and 
the  city  filed  a  complaint  with  the  Interstate  Com- 
merce Commission  seeking  prescription  of  a  just 
and  reasonable  rate.  In  1976,  the  Commission  is- 
sued a  temporary  prescription  establishing  a  rate  of 
$10.93  per  ton,  which  was  to  continue  in  full  force 
and  effect  until  the  further  order  of  the  Commis- 
sion. In  1978,  on  petition  of  the  railroads,  the 
Commission  issued  a  new  order  establishing  the 
maximum  rate  level  at  $16.12  per  ton.  In  1979,  the 
Commission  issued  a  third  order  that  set  a  maxi- 
mum rate  of  $17.23  per  ton.  Petitions  for  review  of 
the  1978  and  1979  prescriptions  were  filed  by  both 
the  city  and  the  railroads.  The  United  States  Court 
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of  Appeals  for  the  District  of  Columbia  Circuit, 
without  expressing  an  opinion  as  to  whether  the 
rate  was  too  high  or  too  low,  decided  that  aspects  of 
both  the  1978  and  1979  rate  orders  were  arbitrary 
and  capricious  and  without  defensible  rationale,  and 
the  court  vacated  the  Commission's  orders  and 
remanded  the  case  to  the  Commission  (631  F2d 
831).  The  parties  disagreed  about  the  effect  of  the 
Court  of  Appeals  decision  on  the  filed  tariffs  pend- 
ing the  Commission's  decision  on  remand,  and  the 
railroads  asked  the  Court  of  Appeals  for  clarification 
of  its  decision.  After  the  parties  had  carried  on  their 
controversy  in  other  forums,  the  Court  of  Appeals 
ultimately  held  that  the  effect  of  its  earlier  holding 
was  necessarily  to  reinstate  the  1976  order,  which 
was  revived  by  the  vacation  of  the  1978  and  1979 
orders,  and  that  the  tariffs  set  in  excess  of  the  1976 
rate  were  unlawful  for  the  period  after  the  court 
vacated  the  1978  and  1979  orders  but  before  the 
Commission  formally  vacated  the  1976  order  (655 
F2d  1341). 

On  certiorari,  the  United  States  Supreme  Court 
reversed.  In  an  opinion  by  Burger,  Ch.  J.,  express- 
ing the  unanimous  view  of  the  court,  it  was  held 
that  (1)  the  Court  of  Appeals  action  in  striking 
Interstate  Commerce  Commission  orders  operated 
to  leave  in  effect  the  rates  filed  under  the  Commis- 
sion's authority  pending  the  Commission's  redeter- 
mination of  a  reasonable  rate  and  subject  to  repara- 
tions to  protect  the  shipper  should  the  Commission 
find  that  these  rates  were  too  high  and  (2)  a  Court 
of  Appeals  may  not  freeze  the  rate  that  railroads 
charge  shippers  prior  to  a  decision  by  the  Interstate 
Commerce  Commission  as  to  what  a  reasonable  rate 
should  be. 
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COUNSEL 

Robert  Eden  Martin  argued  the  cause  for  petition- 
ers. 

William  L.  Slover  argued  the  cause  for  non-fed- 
eral respondents. 

Elliott  Schulder  argued  the  cause  for  federal  re- 
spondent in  support  of  petitioners. 
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XEROX  CORPORATION,  Appellant 

v 

COUNTY  OF  HARRIS,  TEXAS  AND  CITY  OF 

HOUSTON,  TEXAS 

_  US  — ,  74  L  Ed  2d  323,  103  S  Ct  523 

Argued  November  10,  1982. 
Decided  December  13,  1982. 

Decision:  State  ad  valorem  personal  property  taxes 
on  imported  goods  stored  under  bond  in  cus- 
toms warehouse,  destined  for  foreign  markets, 
and  exempt  from  customs  duties  pursuant  to  19 
USCS  §  1557(a),  held  preempted  by  Congress' 
regulation  of  customs  duties. 

SUMMARY 

A  corporation  shipped  machine  parts  manufac- 
tured in  the  United  States  to  another  country  for 
assembly  by  one  of  its  affiliates,  the  assembled 
goods  then  being  imported  into  the  United  States 
and  stored  under  bond  in  a  customs  warehouse 
under  the  control  and  supervision  of  the  United 
States  Customs  Service.  Destined  for  foreign  mar- 
kets, the  goods  were  exempted  from  payment  of 
customs  duties  under  19  USCS  §  1557(a).  Subse- 
quently, a  city  and  a  county  assessed  ad  valorem 
personal  property  taxes  on  the  goods,  and  the 
corporation  then  brought  suit  in  a  state  trial  court 
for  declaratory  and  injunctive  relief,  claiming  that 
the  taxes  were  unconstitutional.  The  state  trial  court 
held  that  the  taxes  violated  both  the  import-export 
and  commerce  clauses  of  the  U.  S.  Constitution,  and 
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granted  judgment  to  the  corporation.  The  Texas 
Court  of  Civil  Appeals,  First  District,  reversed,  hold- 
ing that  the  taxes  violated  neither  the  import-export 
clause  nor  the  commerce  clause,  and  alternatively, 
that  the  state  trial  court  had  violated  a  state  rule  of 
civil  procedure  in  granting  injunctive  relief,  the 
Texas  Court  of  Civil  Appeals  therefore  granting 
judgment  to  the  localities  on  their  counterclaims  for 
the  taxes  (619  SW2d  402).  The  Supreme  Court  of 
Texas  denied  the  corporation's  application  for  a 
writ  of  error. 

On  appeal,  the  United  States  Supreme  Court 
reversed  and  remanded.  In  an  opinion  by  Burger, 
Ch.  J.,  joined  by  Brennan,  White,  Marshall, 
Blackmun,  Rehnojjist,  Stevens,  and  O'Connor,  JJ., 
it  was  held  that  the  state  could  not  impose  the  taxes 
in  question  on  such  goods,  since  state  property 
taxes  on  goods  stored  under  bond  in  a  customs 
warehouse  were  preempted  by  Congress'  compre- 
hensive regulation  of  customs  duties,  taxation  of 
such  goods  not  being  compatible  with  the  compre- 
hensive scheme  Congress  enacted  to  create  secure 
and  duty  free  enclaves  under  federal  control  in 
order  to  encourage  merchants  here  and  abroad  to 
make  use  of  American  ports. 

Powell,  J.,  dissented,  expressing  the  view  that 
nondiscriminatory  state  taxation  of  customs-bonded 
goods  was  compatible  with  Congress'  purpose  to 
encourage  imports  and  enhance  the  position  of  the 
United  States  as  a  center  of  international  trade,  that 
there  was  no  showing  that  preemption  was  neces- 
sary to  achieve  the  congressional  purpose  in  pro- 
moting foreign  trade,  and  that  there  was  no  con- 
gressional intent  to  exempt  the  warehouses  from 
state  taxation. 
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COUNSEL 

Alfred  H.  Hoddinott,  Jr.  argued  the  cause  for 
appellant. 

Cheryl  Helena  Chapman  argued  the  cause  for 
appellees. 
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CITY  OF  PORT  ARTHUR,  TEXAS,  Appellant 

v 

UNITED  STATES  et  al. 

_  US  — ,  74  L  Ed  2d  334,  103  S  Ct  530 

Argued  October  6,  1982. 
Decided  December  13,  1982. 

Decision:  District  Court's  conclusion  that  city's  elec- 
toral plan  following  expansion  of  city  could  not 
be  approved  under  §  5  of  Voting  Rights  Act  of 
1965  (42  USCS  §  1973c)  without  elimination  of 
majority  vote  requirement  for  two  at-large  city 
council  seats,  held  not  to  be  in  error. 

SUMMARY 

A  city,  after  having  consolidated  with  two  neigh- 
boring cities  and  having  annexed  an  additional  in- 
corporated area,  submitted  jointly  with  the  United 
States  Attorney  General  an  electoral  plan  to  the 
United  States  District  Court  for  the  District  of  Co- 
lumbia for  a  declaratory  judgment  approving  the 
plan  under  §  5  of  the  Voting  Rights  Act  of  1965  (42 
USCS  §  1973c)  as  not  having  the  purpose  or  effect 
of  denying  or  abridging  the  right  to  vote  on  account 
of  race.  The  plan  provided  for  the  election  to  the 
city  council  of  nine  members  who  were  required  to 
be  elected  by  a  majority  vote.  Under  the  submitted 
plan,  four  members  would  be  elected  from  four 
single-member  districts,  two  members  would  be 
elected  from  two  larger  districts,  each  comprised  of 
two  of  the  smaller  districts,  and  three  members 
would  be  elected  at-large,  one  each  residing  in  one 
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of  the  two  larger  districts,  and  the  third  at-large  seat 
to  be  occupied  by  the  mayor  with  no  residency 
requirement.  One-third  of  the  council  seats  were  to 
be  elected  from  black  majority  districts,  with  blacks 
comprising  40.56%  of  the  population  of  the  en- 
larged city,  and  35%  of  the  voting  age  population. 
The  District  Court  held  that  the  plan  could  not  be 
approved  under  §  5  of  the  Act  because  it  insuffi- 
ciently neutralized  the  adverse  impact  upon  minority 
voting  strength  that  resulted  from  the  expansion  of 
the  city's  borders,  concluding  that  it  was  necessary 
in  order  for  the  plan  to  be  approved  that  the 
majority  vote  requirement  be  eliminated  for  the  two 
non-mayoral  at-large  council  seats. 

On  direct  appeal,  the  United  States  Supreme 
Court  affirmed.  In  an  opinion  by  White,  J.,  joined 
by  Burger,  Ch.  J.,  and  Brennan,  Marshall,  Black- 
mun,  and  Stevens,  JJ.,  it  was  held  that  the  District 
Court  did  not  err  in  concluding  that  the  electoral 
plan  could  not  be  approved  because  it  did  not 
sufficiently  neutralize  the  adverse  impact  on  minor- 
ity voting  strength,  and  in  concluding  that  it  was 
necessary  to  eliminate  the  majority  vote  requirement 
in  order  for  the  plan  to  be  approved,  since  (1) 
reasonable  minds  could  differ  on  the  political 
strength  of  the  black  community,  and  the  Supreme 
Court  should  not  rush  to  overturn  the  judgment  of 
the  District  Court,  as  it  was  sitting  as  a  court  of 
equity  seeking  to  devise  a  remedy,  (2)  the  city's  plan 
undervalued  to  some  extent  the  political  strength  of 
the  black  community,  and  the  elimination  of  the 
majority  vote  requirement  would  not  overvalue 
black  voting  strength,  and  might  enhance  the 
chances  of  black  candidates  to  be  elected  to  the  two 
at-large   seats,    but   not    guarantee   it,    and    (3)    the 
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elimination  of  the  majority  vote  requirement  would 
provide  a  reasonable  hedge  against  the  possibility 
that  the  city's  plan  was  purposefully  discriminatory, 
in  light  of  the  fact  that  two  previous  plans  submitted 
by  the  city  had  been  found  by  the  District  Court  to 
have  a  discriminatory  purpose. 

Powell,  J.,  joined  by  Rehnojjist  and  O'Connor, 
JJ.,  dissented,  expressing  the  view  that  (1)  the  plan, 
by  definition,  afforded  blacks  representation  reason- 
ably equivalent  to  their  political  strength  in  the 
enlarged  community,  (2)  the  theory  that  political 
strength  should  be  enhanced,  rather  than  preserved, 
was  a  new  doctrine  that  had  never  been  embraced 
by  Congress,  and  moreover,  the  District  Court 
should  not  be  viewed  as  a  court  of  equity  able  to 
use  standardless  discretion  in  imposing  require- 
ments in  addition  to  proportional  representation, 
and  (3)  the  city's  discriminatory  purpose  in  prior 
electoral  plans  should  have  no  bearing  on  the  possi- 
bility that  the  present  plan  had  such  a  purpose. 

COUNSEL 

Robert  Q.  Keith  argued  the  cause  for  appellant. 
Carter  G.  Phillips  argued  the  cause  for  appellees. 
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STATE  OF  COLORADO,  Plaintiff 

v 

STATE  OF  NEW  MEXICO  and  PAUL  G. 

BARDACKE,  Attorney  General  of  New  Mexico 

_  US  — ,  74  L  Ed  2d  348,  103  S  Ct  539 

Argued  October  4,  1982. 
Decided  December  13,  1982. 

Decision:  Report  of  Special  Master  recommending 
equitable  apportionment  of  river's  water  be- 
tween Colorado  and  New  Mexico,  held  to  not 
contain  sufficient  factual  findings. 

SUMMARY 

Colorado  sought  to  divert  water  for  future  uses 
from  an  interstate  river  that  was  fully  being  appro- 
priated by  users  in  New  Mexico.  Invoking  the 
United  States  Supreme  Court's  original  jurisdiction 
under  Article  III,  §  2  of  the  Constitution,  Colorado 
brought  an  action  for  an  equitable  apportionment  of 
the  water.  A  Special  Master  who  was  appointed  by 
the  court  recommended  that  Colorado  be  permitted 
a  diversion  of  4,000  acre-feet  per  year.  New  Mexico 
filed  exceptions  to  the  Special  Master's  report. 

On  exceptions  to  the  Special  Master's  report,  the 
United  States  Supreme  Court  remanded.  In  an  opin- 
ion by  Marshall,  J.,  joined  by  Burger,  Ch.  J.,  and 
Brennan,  White,  Blackmun,  Rehnquist,  and  Ste- 
vens, JJ.,  it  was  held  that  the  report  of  the  Special 
Master  did  not  contain  sufficient  factual  findings  to 
enable  the  court  to  assess  the  correctness  of  the 
Special  Master's  application  of  the  principle  of  equi- 
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table  apportionment  and  that  the  rule  of  priority  is 
not  the  sole  criterion  in  the  determination  of  an 
equitable  apportionment. 

Burger,  Ch.  J.,  joined  by  Stevens,  J.,  concurred 
in  the  opinion  and.  the  judgment,  expressing  the 
view  that  neither  state  was  entitled  to  any  special 
priority  over  the  other  with  respect  to  use  of  the 
water. 

O'Connor,  J.,  joined  by  Powell,  J.,  concurred  in 
the  judgment,  expressing  the  view  that  the  status 
quo  between  states  should  be  altered  only  where 
there  is  clear  and  convincing  evidence  that  one 
state's  use  is  unreasonably  wasteful. 


COUNSEL 

Richard  A.   Simms   argued   the   cause   for  defen 
dants. 

Robert  F.  Welborn  argued  the  cause  for  plaintiff. 
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FEDERAL  ELECTION  COMMISSION,  et  al., 

Petitioners 

v 

NATIONAL  RIGHT  TO  WORK  COMMITTEE  et 

al. 

_  US  —  74  L  Ed  2d  364,  103  S  Ct  552 

Argued  November  1,  1982. 
Decided  December  13,  1982. 

Decision:  Definition  of  word  "member"  under  2 
USCS  §441b(b)(4)(C),  which  restricts  solicita- 
tion of  political  contributions  for  segregated 
fund  by  corporation  without  capital  stock  to  its 
members,  held  not  to  include  solicited  persons 
merely  because  they  previously  made  contribu- 
tions to  corporation,  and  held,  as  construed,  to 
not  violate  right  of  association. 

SUMMARY 

A  non-profit  corporation  without  capital  stock 
established  a  separate  segregated  fund,  as  required 
by  2  USCS  §  441b(b)(4)(C),  in  order  to  receive  and 
make  contributions  on  behalf  of  federal  candidates. 
The  corporation  sent  letters  to  individuals  who  had 
at  one  time  contributed  to  the  corporation,  solicit- 
ing contributions  to  the  fund.  Another  lobbying 
group  subsequently  filed  a  complaint  with  the  Fed- 
eral Election  Commission,  asserting  that  the  corpo- 
ration had  solicited  contributions  from  persons  who 
were  not  stockholders,  executive  or  administrative 
personnel  of  the  corporation,  or  their  families,  in 
violation     of    the     solicitation     restrictions     of 
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§  441b(b)(4).  The  corporation  took  the  position  that 
the  recipients  of  its  solicitation  letters  were  "mem- 
bers" of  the  corporation  within  the  meaning  of  the 
proviso  set  forth  in  §  441b(b)(4)(C),  and  that  it 
therefore  did  not  violate  the  restrictions  on  the  use 
of  corporate  funds  to  solicit  contributions.  The 
Commission  determined  that  there  was  probable 
cause  to  believe  that  the  corporation  had  violated 
§  441b  by  soliciting  contributions  from  persons  who 
were  not  its  members.  The  corporation  subse- 
quently filed  a  complaint  in  the  United  States  Dis- 
trict Court  for  the  Eastern  District  of  Virginia, 
seeking  injunctive  and  declaratory  relief  against  the 
Commission,  and  later,  the  Commission  filed  an 
enforcement  proceeding  in  the  United  States  Dis- 
trict Court  for  the  District  of  Columbia,  which  con- 
solidated the  two  actions,  and  granted  summary 
judgment  in  favor  of  the  Commission  on  the  basis 
of  stipulated  facts  (501  F  Supp  422).  The  judgment 
of  the  District  Court  was  reversed  by  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia 
Circuit,  which  held  that  the  term  "member"  must  be 
given  an  elastic  definition  in  order  to  prevent  imper- 
missible interference  with  associational  rights  (665 
F2d  731). 

On  certiorari,  the  United  States  Supreme  Court 
reversed.  In  an  opinion  by  Rehnquist,  J.,  express- 
ing the  unanimous  view  of  the  court,  it  was  held 
that  (1)  the  corporation's  solicitations  were  not 
limited  to  its  members,  since  those  solicited  were 
insufficiently  attached  to  the  corporate  structure  of 
the  corporation  to  qualify  as  "members"  under  2 
USCS  §441b(b)(4)(C),  the  solicitation  letter  making 
no  reference  to  members,  the  members  playing  no 
part  in  the  operation  or  administration  of  the  corpo- 
ration, and  having  no  control  of  the  expenditure  of 
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their  contributions,  and  moreover,  the  corporation's 
own  articles  of  incorporation  explicitly  disclaiming 
the  existence  of  members,  and  (2)  §  441b(b)(4)(C), 
as  construed,  was  constitutional,  since  the  associa- 
tional  rights  of  the  corporation  were  overborne  by 
the  governmental  interests  in  preventing  the  use  of 
substantial  corporate  funds  to  incur  political  debts 
from  legislators  aided  by  the  contributions,  in  pro- 
tecting individuals  who  had  paid  money  to  corpora- 
tions or  labor  unions  for  other  purposes  from  hav- 
ing the  money  used  to  support  political  candidates 
to  whom  they  are  opposed,  and  in  preventing  the 
erosion  of  public  confidence  in  the  political  process 
through  the  appearance  of  corruption,  and  since  the 
statutory  prohibitions  and  exceptions  in  question 
were  sufficiently  tailored  to  those  purposes  to  avoid 
undue  restriction  on  the  associational  interests  as- 
serted by  the  corporation. 


COUNSEL 

Charles  N.  Steele  argued  the  cause  for  petitioners. 
Richard   H.   Mansfield,   III   argued   the  cause  for 
respondents. 
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CHARLES  V.  BOWEN,  Petitioner 
v 

UNITED  STATES  POSTAL  SERVICE  et  al. 

—  US  —  74  L  Ed  2d  402,  103  S  Ct  588 

Argued  October  6,  1982. 
Decided  January  11,  1983. 

Decision:  Apportionment  of  damages  between  em- 
ployer and  labor  union,  held  required  where 
employee  established  employer's  wrongful  dis- 
charge and  union's  breach  of  duty  of  fair  repre- 
sentation. 

SUMMARY 

A  discharged  employee  filed  a  grievance  with  his 
labor  union  as  provided  by  a  collective  bargaining 
agreement.  When  the  union  declined  to  take  his 
grievance  to  arbitration,  he  sued  the  employer  and 
the  union,  seeking  damages  and  injunctive  relief  and 
charging  that  the  employer  had  violated  the  collec- 
tive bargaining  agreement  by  dismissing  him  with- 
out just  cause  and  charging  that  the  union  had 
breached  its  duty  of  fair  representation.  Upon  re- 
turn of  a  special  verdict  in  favor  of  the  employee 
and  against  both  defendants,  the  United  States  Dis- 
trict Court  for  the  Western  District  of  Virginia 
entered  judgment  and  approved  the  apportionment 
of  damages  of  $30,000  against  the  union  and  of 
$22,954  against  the  employer  (470  F  Supp  1127). 
On  appeal,  the  United  States  Court  of  Appeals  for 
the  Fourth  Circuit  accepted  the  District  Court's 
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findings  of  fact  but  overturned  the  damage  award 
against  the  union,  holding  that  reimbursement  of 
lost  earnings  was  the  obligation  of  the  employer 
exclusively  (642  F2d  79). 

On  certiorari,  the  United  States  Supreme  Court 
reversed  and  remanded.  In  an  opinion  by  Powell, 
J.,  joined  by  Burger,  Ch.  J.,  and  Brennan,  Stevens, 
and  O'Connor,  JJ.,  it  was  held  that  damages  were 
required  to  be  apportioned  between  the  employer 
and  the  labor  union  where  the  damages  sustained 
by  the  employee  were  caused  initially  by  the  em- 
ployer's unlawful  discharge  and  were  increased  by 
the  union's  breach  of  its  duty  of  fair  representation. 

White,  J.,  joined  by  Marshall  and  Blackmun,  JJ., 
and  joined  in  part  by  Rehnquist,  J.,  concurred  in 
part  in  the  judgment  and  dissented  in  part,  express- 
ing the  view  that  the  employer  should  be  primarily 
liable  for  the  entire  amount  of  the  employee's  back- 
pay loss. 

Rehnquist,  J.,  dissented,  expressing  his  doubts 
about  the  soundness  of  the  court's  assertion  that  the 
employee  should  not  have  been  deprived  of  the  full 
amount  of  his  compensatory  damages  because  of  his 
failure  to  cross-appeal. 


COUNSEL 

William  B.  Poff  argued  the  cause  for  petitioner. 

Barbara  E.  Etkind  argued  the  cause  for  the  federal 
respondent  in  support  of  the  petitioner. 

Asher  W.  Schwartz  argued  the  cause  for  respon- 
dent union. 
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THE  PILLSBURY  COMPANY,  et  al.,  Petitioners 

v 

JOHN  CONBOY 

_  US  —  74  L  Ed  2d  430,  103  S  Ct  608 

Argued  October  6,  1982. 
Decided  January  11,  1983. 

Decision:  Deponent's  civil  deposition  testimony 
closely  tracking  prior  immunized  testimony, 
held  not  to  be  immunized  testimony  within 
meaning  of  18  USCS  §  6002,  and  not  able  to  be 
compelled  over  valid  assertion  of  Fifth  Amend- 
ment privilege. 


SUMMARY 

A  former  executive  of  a  defendant  in  antitrust 
litigation  was  interviewed  by  Department  of  Justice 
attorneys  following  their  promise  of  use  immunity. 
The  executive  subsequently  appeared  before  a 
grand  jury  investigating  price-fixing  activities  and, 
pursuant  to  18  USCS  §  6002,  was  granted  formal 
use  immunity  for  his  testimony.  Following  the  crimi- 
nal indictment  of  several  companies,  numerous  civil 
antitrust  actions  were  filed  in  various  United  States 
District  Courts  and  those  actions  were  consolidated 
for  discovery  in  the  United  States  District  Court  for 
the  Southern  District  of  Texas.  The  District  Court 
ordered  that  portions  of  the  immunized  government 
interview  and  grand-jury  testimony  of  certain  wit- 
nesses, including  that  of  the  executive,  be  made 
available  to  lawyers  for  the  plaintiffs  in  the  actions. 
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Pursuant  to  a  subpoena  issued  by  the  United  States 
District  Court  for  the  Northern  District  of  Illinois, 
the  executive  appeared  at  a  deposition  in  which  he, 
his  counsel,  and  plaintiffs'  counsel  had  copies  of  his 
immunized  testimony.  The  executive  was  questioned 
with  the  use  of  information  from  the  grand  jury 
testimony  in  a  manner  in  which  the  executive  was 
finally  asked,  after  a  series  of  questions,  if  he  had 
"so  testified"  in  his  immunized  interview  and  grand- 
jury  examination  on  a  number  of  different  circum- 
stances. The  executive  refused  to  answer  each  ques- 
tion, asserting  his  Fifth  Amendment  privilege 
against  self-incrimination.  When  the  executive  con- 
tinued to  claim  his  privilege  against  self-incrimina- 
tion after  the  District  Court  had  granted  the  plain- 
tiffs' motion  to  compel  him  to  answer  the  questions, 
the  Chief  Judge  of  the  United  States  District  Court 
for  the  Southern  District  of  Texas,  exercising  the 
powers  of  the  United  States  District  Court  for  the 
Northern  District  of  Illinois,  held  him  in  contempt. 
A  panel  of  the  United  States  Court  of  Appeals  for 
the  Seventh  Circuit  affirmed  the  contempt  order, 
holding  that  because  the  questions  asked  were  taken 
verbatim  from  or  closely  tracked  the  transcript  of 
the  executive's  grand  jury  testimony,  his  answers  at 
the  deposition  would  be  derived  from  the  prior 
immunized  testimony  and  would  therefore  be  un- 
available for  use  in  any  subsequent  criminal  prose- 
cution (655  F2d  748).  On  rehearing  en  banc,  the 
Court  of  Appeals  reversed  the  District  Court,  hold- 
ing that  under  18  USCS  §  6002,  absent  a  separate 
and  independent  grant  of  immunity,  a  deponent's 
civil  deposition  testimony  that  repeats  verbatim  or 
closely  tracks  his  prior  immunized  testimony  is  not 
protected  (661  F2d  1145). 
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On  certiorari,  the  United  States  Supreme  Court 
affirmed.  In  an  opinion  by  Powell,  J.,  joined  by 
Burger,  Ch.  J.,  White,  Marshall,  and  Rehnojjist, 
JJ.,  it  was  held  that  a  deponent's  civil  deposition 
testimony,  closely  tracking  his  prior  immunized  tes- 
timony, is  not,  without  duly  authorized  assurance  of 
immunity  at  the  time,  immunized  testimony  within 
the  meaning  of  18  USCS  §  6002,  and  therefore  may 
not  be  compelled  by  a  Federal  District  Court  over  a 
valid  assertion  of  his  Fifth  Amendment  privilege. 

Marshall,  J.,  concurring,  expressed  the  view  that, 
although  the  deponent's  answers  in  the  civil  deposi- 
tion could  not  properly  be  used  in  a  subsequent 
criminal  trial,  a  trial  judge  may  not  constitutionally 
compel  a  witness  to  give  incriminating  testimony 
solely  upon  a  finding  that  the  witness's  answers 
could  not  properly  be  used  against  him  in  a  later 
criminal  proceeding  since  the  deponent  would  face 
a  realistic  risk  that  his  testimony  would  lead  to 
further  incriminating  evidence  that  he  would  be 
unable  to  exclude  at  a  subsequent  criminal  prosecu- 
tion. 

Brennan,  J.,  concurring  in  the  judgment,  ex- 
pressed the  view  that  he  differed  with  the  court  over 
small  matters  of  approach  which  did  not  go  to  the 
substance  of  its  conclusions  and  as  this  case  arose  in 
the  rather  specialized  legal  setting  of  use  immunity 
statutes  and  did  not  require  any  broad-ranging 
analysis  beyond  the  scope  of  the  problem  here 
presented,  he  declined  to  file  a  lengthy  separate 
opinion  setting  forth  these  differences  in  detail. 

Blackmun,  J.,  concurring  in  the  judgment,  ex- 
pressed the  view  that  if  a  witness  in  the  deponent's 
position  were  to  testify  during  his  civil  deposition, 
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his  statements  would  not  be  "fruits"  of  his  previous 
immunized  testimony  protected  from  admissibility  in 
subsequent  criminal  proceedings  and  that  accord- 
ingly a  prior  grant  of  use  immunity  could  never 
justify  compelling  a  witness'  testimony  over  a  claim 
of  Fifth  Amendment  privilege  at  a  subsequent  civil 
deposition. 

Stevens,  J.,  joined  by  O'Connor,  J.,  dissenting, 
expressed  the  view  that  it  was  perfectly  clear  on  the 
record  that  the  deponent's  deposition  testimony  (1) 
would  be  protected  by  the  statutory  immunity;  (2) 
could  not  be  used  against  the  deponent  in  a  subse- 
quent criminal  proceeding,  and  (3)  could  not  pro- 
vide a  prosecutor  with  any  information  he  did  not 
already  have;  therefore,  the  asserted  privilege 
should  be  rejected. 


COUNSEL 

Francis  J.  McConnell  argued  the  cause  for  peti- 
tioners. 

Michael  W.  Coffield  argued  the  cause  for  respon- 
dent. 
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DIRECTOR,  OFFICE  OF  WORKERS' 

COMPENSATION  PROGRAMS,  UNITED  STATES 

DEPARTMENT  OF  LABOR,  Petitioner 

v 

PERINI  NORTH  RIVER  ASSOCIATES  et  al. 

—  US  — ,  74  L  Ed  2d  465,  103  S  Ct  634 

Argued  October  4,  1982. 
Decided  January  11,  1983. 

Decision:  Marine  construction  worker  who  was  in- 
jured while  performing  his  job  upon  actual 
navigable  waters,  held  engaged  in  maritime 
employment  within  meaning  of  §  2(3)  of  Long- 
shoremen's and  Harbor  Workers'  Compensa- 
tion Act  (33  USCS  §902(3)). 

SUMMARY 

An  employee,  who  was  working  on  the  construc- 
tion of  a  foundation  for  a  sewage  treatment  plant, 
sustained  injuries  while  working  on  the  deck  of  a 
cargo  barge  in  navigable  waters.  The  employee  filed 
a  claim  for  compensation  under  the  Longshore- 
men's and  Harbor  Workers'  Compensation  Act  (33 
USCS  §§901  et  seq.).  An  administrative  law  judge 
determined  that  the  employee  was  not  engaged  in 
maritime  employment  under  §  2(3)  of  the  Act  (33 
USCS  §902(3)),  and  the  Benefits  Review  Board 
affirmed  the  administrative  law  judge's  denial  of 
coverage.  The  United  States  Court  of  Appeals  for 
the  Second  Circuit  denied  the  employee's  petition 
for  review,  holding  that  the  employee  was  not  in 
maritime  employment  because  his  employment 
lacked  a  significant  relationship  to  navigation  or  to 
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commerce  on  navigable  waters  (652  F2d  255).  The 
Director  of  the  Office  of  Workers'  Compensation 
Programs,  who  participated  as  respondent  in  the 
Court  of  Appeals  and  who  filed  a  brief  in  support  of 
the  employee's  position,  sought  review  of  the  Court 
of  Appeals'  denial  of  the  employee's  petition. 

On  certiorari,  the  United  States  Supreme  Court 
reversed  and  remanded.  In  an  opinion  by  O'Con- 
nor, J.,  joined  by  Burger,  Ch.  J.,  and  Brennan, 
White,  Marshall,  Blackmun,  and  Powell,  JJ.,  it 
was  held  that  the  marine  construction  worker,  who 
was  injured  while  performing  his  job  upon  actual 
navigable  waters  and  who  would  have  been  covered 
by  the  Longshoremen's  and  Harbor  Workers'  Com- 
pensation Act  before  1972  amendments,  was  en- 
gaged in  maritime  employment  within  the  meaning 
of  §  2(3)  of  the  Act  (33  USCS  §  902(3)). 

Rehnquist,  J.,  concurred  in  the  judgment,  ex- 
pressing the  view  that  the  work  performed  by  the 
employee  was  very  much  like  the  work  of  longshore- 
men. 

Stevens,  J.,  dissented,  expressing  the  view  that 
the  employee  was  not  engaged  in  maritime  employ- 
ment within  the  meaning  of  §  2(3)  of  the  Long- 
shoremen's and  Harbor  Workers'  Compensation  Act 
(33  USCS  §  902(3),  the  employee  being  neither  a 
longshoreman  nor  a  harbor  worker. 


COUNSEL 

Richard   G.    Wilkins    argued    the   cause   for   peti 
tioner,  pro  hac  vice,  by  special  leave  of  Court. 
Martin  Krutzel  argued  the  cause  for  respondents. 
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LARRY  SHEPARD,  Petitioner 
v 

NATIONAL  LABOR  RELATIONS  BOARD  et  al. 

_  US  — ,  74  L  Ed  2d  523,  103  S  Ct  665 

Argued  December  6,  1982. 
Decided  January  18,  1983. 

Decision:  National  Labor  Relations  Board,  held  not 
required  to  provide  make-whole  remedy  for 
violation  of  8(e)  of  National  Labor  Relations 
Act  (29  USCS  §  158(e)). 


SUMMARY 


A  collective  bargaining  agreement  between  a  un- 
ion and  contractors'  associations  and  their  member 
contractors  prohibited  dealings  by  the  contractors 
with  nonunion  truck  operators.  The  owner  of  a 
dump  truck,  who  had  not  been  a  member  of  the 
union,  joined  the  union  under  protest  and  paid  an 
initiation  fee,  dues,  and  contributions  to  a  fringe 
benefit  plan.  The  dump  truck  owner  and  an  associa- 
tion of  dump  truck  owners  filed  charges  with  the 
National  Labor  Relations  Board,  claiming  that  the 
agreement  violated  both  §  8(e)  of  the  National  La- 
bor Relations  Act  (29  USCS  §  158(e)),  which  pro- 
hibits hot  cargo  contracts,  and  §  8(b)(4)  of  the  Act 
(29  USCS  §  158(b)(4)),  which  prohibits  secondary 
boycotts.  An  administrative  law  judge  found  that  the 
union  and  the  contractors  violated  §  8(e)  by  agree- 
ing not  to  do  business  with  nonunion  owner-opera- 
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tors,  and  he  recommended  that  the  Board  issue  a 
cease  and  desist  order  and  that  the  Board  order  the 
union  and  the  contractors  to  reimburse  owner-oper- 
ators who  were  compelled  to  join  the  union  for 
amounts  paid  as  dues,  initiation  fees,  and  fringe 
benefit  contributions.  The  Board  affirmed  the  ad- 
ministrative law  judge's  findings  and  adopted  his 
recommended  order  except  for  the  reimbursement 
provision.  The  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  enforced  the 
Board's  order  in  all  respects  (669  F2d  759). 

On  certiorari,  the  United  States  Supreme  Court 
affirmed.  In  an  opinion  by  Rehnquist,  J.,  joined  by 
Burger,  Ch.  J.,  and  Brennan,  White,  Marshall, 
Blackmun,  Powell  and  Stevens,  JJ.,  it  was  held 
that  the  National  Labor  Relations  Board  is  not 
required  to  provide  a  make-whole  remedy  for  a 
violation  of  8(e)  of  the  National  Labor  Relations  Act 
(29  USCS  §  158(e))  and  that  the  Board's  decision 
not  to  award  reimbursement  to  dump  truck  owners 
who  were  illegally  compelled  to  join  a  union  was 
justifiable. 

O'Connor,  J.,  dissenting,  expressed  the  view  that 
the  National  Labor  Relations  Board  did  not  provide 
an  adequate  explanation  for  its  decision. 


COUNSEL 

Robert  F.  Gore  argued  the  cause  for  petitioner. 
Edwin  S.  Kneedler  argued  the  cause  for  respon- 
dents. 
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MISSOURI,  Petitioner 
v 

DANNY  HUNTER 

—  US  —  74  L  Ed  2d  535,  103  S  Ct  673 

Argued  November  10,  1982. 
Decided  January  19,  1983. 

Decision:  Conviction  and  sentencing  of  criminal 
defendant  at  single  trial  on  both  charges  of 
first-degree  robbery  and  armed  criminal  action, 
held  not  to  violate  double  jeopardy  clause  of 
Fifth  Amendment. 

SUMMARY 

A  criminal  defendant  was  prosecuted  and  con- 
victed, at  a  single  trial,  on  the  charges  of  armed 
criminal  action,  first-degree  robbery,  and  assault 
with  malice,  all  of  which  arose  from  the  defendant's 
participation  in  the  robbery  of  a  supermarket.  A 
Missouri  trial  court  sentenced  the  defendant  to 
concurrent  terms  of  10  years'  imprisonment  for  the 
robbery  and  15  years  for  armed  criminal  action,  and 
to  a  consecutive  term  of  5  years  for  assault,  for  a 
total  of  20  years.  On  appeal,  the  Court  of  Appeals 
of  Missouri,  Western  District,  reversed  the  defen- 
dant's conviction  and  15-year  sentence  for  armed 
criminal  action,  holding  that  his  sentence  for  both 
robbery  in  the  first  degree  and  armed  criminal 
action  violated  the  double  jeopardy  clause  of  the 
Fifth  Amendment  (622  SW2d  374).  In  doing  so,  the 
Court  of  Appeals  relied  entirely  on  previous  deci- 
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sions  of  the  Supreme  Court  of  Missouri,  which  held 
that  armed  criminal  action  and  the  underlying  fel- 
ony were  the  same  offense,  and  that  the  double 
jeopardy  clause  barred  separate  punishment  for 
each  offense,  notwithstanding  its  finding  that  the 
state  legislature  intended  the  punishment  for  the 
two  offenses  to  be  cumulative.  The  Court  of  Ap- 
peals denied  the  state's  timely  alternative  motion  for 
rehearing  or  transfer  to  the  Missouri  Supreme 
Court,  and  the  Missouri  Supreme  Court  later  denied 
review. 

On  certiorari,  the  United  States  Supreme  Court 
vacated  and  remanded.  In  an  opinion  by  Burger, 
Ch.  J.,  joined  by  Brennan,  White,  Blackmun,  Pow- 
ell, Rehnojjist,  and  O'Connor,  JJ.,  it  was  held  that 
the  conviction  and  sentencing  of  the  criminal  defen- 
dant in  a  single  trial  on  both  the  charges  of  armed 
criminal  action  and  first-degree  robbery  did  not 
violate  the  double  jeopardy  clause  of  the  Fifth 
Amendment,  the  court  finding  that  with  respect  to 
cumulative  sentences  imposed  in  a  single  trial,  the 
double  jeopardy  clause  only  prevented  the  sentenc- 
ing court  from  imposing  punishment  greater  than 
authorized  by  the  legislature,  and  that  since  the 
legislature  specifically  authorized  cumulative  sen- 
tences under  the  two  statutes,  the  trial  court  or  jury 
was  free  to  impose  cumulative  punishment  under 
the  statutes  in  a  single  trial. 

Marshall,  J.,  joined  by  Stevens,  J.,  dissenting, 
expressed  the  view  that  in  regard  to  the  prohibition 
of  the  double  jeopardy  clause  against  multiple  pros- 
ecutions or  multiple  punishment  for  the  same  of- 
fense, the  phrase  "the  same  offense"  should  not  be 
interpreted  to  mean  one  thing  for  purposes  of  the 
prohibition  against  multiple  prosecutions  and  some- 
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thing  else  for  purposes  of  the  prohibition  against 
multiple  punishment. 


COUNSEL 

Philip  M.  Koppe  argued  the  cause  for  petitioner. 
Gary  L.  Gardner  argued  the  cause  for  respondent. 
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HERMAN  8c  MacLEAN,  Petitioner 
v 

RALPH  E.  HUDDLESTON  et  al. 


RALPH  E.  HUDDLESTON  et  al.,  Petitioner 

v 

HERMAN  8c  MacLEAN 

_  US  —  74  L  Ed  2d  548,  103  S  Ct  683 

Argued  November  9,  1982. 
Decided  January  24,  1983. 

Decision:  Availability  of  express  remedy  under  §  1 1 
of  Securities  Act  of  1933  (15  USCS  §  77k),  held 
not  to  preclude  defrauded  purchasers  of  regis- 
tered securities  from  maintaining  action  under 
§  10(b)  of  Securities  Exchange  Act  of  1934  (15 
USCS  §  78j(b));  standard  of  proof  under 
§  10(b),  held  to  be  preponderance  of  evidence. 


SUMMARY 

Purchasers  of  securities  instituted  a  class  action  in 
the  United  States  District  Court  for  the  Southern 
District  of  Texas,  alleging  violations  of  §  10(b)  of 
the  Securities  Exchange  Act  of  1934  (15  USCS 
§  78j(b))  and  Securities  and  Exchange  Rule  10b-5 
(17  CFR  240.10b-5).  The  purchasers  claimed  that 
the  defendants  engaged  in  a  fraudulent  scheme  to 
misrepresent  or  conceal  material  facts  regarding  the 
financial  condition  of  a  corporation.  The  case  was 
transferred  to  the  United  States  District  Court  for 
the   Northern   District   of  Texas.   After  a  jury   ren- 
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dered  a  verdict  in  favor  of  the  plaintiffs,  the  District 
Judge  concluded  that  the  defendant  had  violated 
§  10(b)  and  Rule  10b-5  by  making  fraudulent  mis- 
representations in  the  registration  statement.  On 
appeal,  the  United  States  Court  of  Appeals  for  the 
Fifth  Circuit  held  that  a  cause  of  action  may  be 
maintained  under  §  10(b)  for  fraudulent  misrepre- 
sentations and  omissions  even  when  that  conduct 
might  also  be  actionable  under  §  1 1  of  the  Securi- 
ties Act  of  1933  (15  USCS  §  77k)  (640  F2d  534). 
The  Court  of  Appeals  also  held  that  the  standard  of 
proof  for  an  action  under  §  10(b)  is  that  of  clear 
and  convincing  evidence.  The  Court  of  Appeals 
reversed  the  District  Court's  judgment  on  other 
grounds  and  remanded  the  case  for  a  new  trial. 

On  certiorari,  the  United  States  Supreme  Court 
affirmed  in  part  and  reversed  in  part  and  remanded. 
In  an  opinion  by  Marshall,  J.,  expressing  the  unan- 
imous view  of  the  eight  participating  members  of 
the  court,  it  was  held  that  (1)  the  availability  of  an 
express  remedy  under  §  1 1  of  the  Securities  Act  of 
1933  (15  USCS  §  77k)  does  not  preclude  defrauded 
purchasers  of  registered  securities  from  maintaining 
an  action  under  §  10(b)  of  the  Securities  Exchange 
Act  of  1934  (15  USCS  §  78j(b));  and  (2)  persons 
seeking  recovery  under  §  10(b)  of  the  Securities 
Exchange  Act  of  1934  must  prove  their  cause  of 
action  only  by  a  preponderance  of  the  evidence 
rather  than  by  clear  and  convincing  evidence. 

Powell,  J.,  did  not  participate. 


COUNSEL 

James  L.  Truitt  argued  the  cause  for  Herman  & 
MacLean. 

48 


SUMMARIES  74  L  Ed  2d  548 

Robert  H.  Jaffe  argued  the  cause  for  Huddleston, 
et  al. 

Paul  Gonson  argued  the  cause  for  the  Securities 
and  Exchange  Commission  as  amicus  curiae  by 
special  leave  of  Court. 
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MEMPHIS  BANK  &  TRUST  COMPANY,  Appellant 

v 

RILEY  C.  GARNER,  Shelby  County  Trustee,  et  al. 

—  US  — ,  74  L  Ed  2d  562,  103  S  Ct  692 

Argued  November  29,  1982. 
Decided  January  24,  1983. 

Decision:  Tennessee  bank  tax,  under  which  taxable 
net  earnings  of  bank  included  interest  from 
federal  obligations,  but  not  interest  from  state's 
own  obligations,  held  discriminatory  under  31 
USCS  §  742,  and  therefore  to  violate  immunity 
of  federal  obligations  from  state  and  local  taxa- 
tion. 

SUMMARY 

A  bank  brought  an  action  in  the  Chancery  Court 
of  Shelby  County,  Tennessee  to  recover  state  taxes 
imposed  on  the  interest  earned  by  the  bank  from 
various  federal  obligations,  primarily  notes  and  bills 
of  the  United  States  Treasury  and  Federal  Credit 
Banks.  The  bank  alleged  that  the  bank  tax,  which 
under  a  Tennessee  statute  imposed  a  tax  on  the  net 
earnings  of  banks  doing  business  in  the  state  and 
defined  net  earnings  to  include  interest  earned  from 
obligations  of  the  United  States  and  its  instrumen- 
talities, but  excluded  from  taxation  the  interest 
earned  from  obligations  of  Tennessee  and  its  politi- 
cal subdivisions,  violated  the  immunity  of  federal 
obligations  from  state  and  local  taxation  as  provided 
by  31  USCS  §  742,  and  was  thus  unconstitutional 
under  the  Supremacy  Clause.  The  Chancery  Court 
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granted  the  bank's  motion  for  summary  judgment, 
holding  that  §  742  prohibited  the  inclusion  of  inter- 
est on  obligations  of  the  United  States  and  its 
instrumentalities  in  the  computation  of  taxable  net 
earnings  under  the  Tennessee  bank  tax.  The  Su- 
preme Court  of  Tennessee  reversed,  holding  that 
the  bank  tax  fell  within  the  exception  for  nondis- 
criminatory franchise  taxes  set  forth  in  §  742  (624 
SW2d  551). 

On  appeal,  the  United  States  Supreme  Court 
reversed  and  remanded.  In  an  opinion  by  Mar- 
shall, J.,  expressing  the  unanimous  view  of  the 
court,  it  was  held  that  the  state  bank  tax  violated  the 
immunity  of  obligations  of  the  United  States  from 
state  and  local  taxation,  the  court  finding  that  the 
tax  could  not  be  characterized  as  nondiscriminatory 
under  31  USCS  §  742's  exception  for  nondiscrimi- 
natory franchise  taxes. 

COUNSEL 

K.  Martin  Worthy  argued  the  cause  for  appellant. 

Jimmy  G.  Creecy  argued  the  cause  for  appellee 
William  M.  Leech,  Jr. 

J.  Minor  Tait,  Jr.,  argued  the  cause  for  appellees 
Riley  C.  Garner  and  Glen  E.  Foster. 
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ENERGY  RESERVES  GROUP,  INC.,  Appellant 

v 

THE  KANSAS  POWER  AND  LIGHT  COMPANY 

_  US  — ,  74  L  Ed  2d  569,  103  S  Ct  697 

Argued  November  9,  1982. 
Decided  January  24,  1983. 

Decision:  Kansas  statute  regulating  price  of  natural 
gas,  held  to  not  impair  energy  company's  con- 
tracts with  public  utility  in  violation  of  contract 
clause. 

SUMMARY 

A  Kansas  public  utility  entered  into  two  intrastate 
natural  gas  supply  contracts  with  an  energy  com- 
pany in  1975.  Each  contract  contained  a  govern- 
mental price  escalator  clause,  which  provided  that  if 
a  governmental  authority  fixed  a  price  for  any  natu- 
ral gas  that  was  higher  than  the  price  specified  in 
the  contract,  the  contract  price  was  to  be  increased 
to  that  level.  Each  contract  also  contained  a  price 
redetermination  clause,  which  gave  the  energy  com- 
pany the  option  to  have  the  contract  price  redeter- 
mined no  more  than  once  every  2  years.  If  the  price 
were  increased  pursuant  to  either  of  these  clauses, 
each  contract  required  the  utility  to  seek  approval 
from  the  Kansas  Corporation  Commission  to  pass 
the  increase  through  to  consumers.  On  December  1, 
1978,  the  Natural  Gas  Policy  Act  of  1978  (15  USCS 
§§  3301  et  seq.)  replaced  earlier  federal  price  con- 
trols, extended  federal  price  regulation  to  the  intra- 
state gas  market,  and  permitted  states  to  establish 
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maximum  prices  for  the  first  sale  of  natural  gas 
produced  in  a  state.  In  direct  response  to  the  Act, 
the  Kansas  Legislature  imposed  price  controls  on 
the  intrastate  gas  market.  The  state  statute,  which 
applied  only  to  contracts  executed  before  1977, 
prohibited  consideration  either  of  ceiling  prices  set 
by  federal  authorities  or  of  prices  paid  in  Kansas 
under  other  contracts  in  the  application  of  govern- 
mental price  escalator  clauses  and  price  redetermi- 
nation clauses.  The  state  statute,  however,  permit- 
ted indefinite  price  escalator  clauses  to  operate  after 
March  1,  1979,  to  raise  the  price  of  old  intrastate 
gas  up  to  the  ceiling  price  set  by  §  109  of  the 
federal  Act  (15  USCS  §  3319).  The  energy  company 
and  other  gas  suppliers  notified  the  public  utility 
that  gas  prices  would  be  escalated  to  the  ceiling 
price  set  for  newly  discovered  or  newly  produced 
natural  gas  under  §  102  of  the  Act  (15  USCS 
§3312)  on  December  1,  1978,  pursuant  to  the 
governmental  price  escalator  clause.  When  the  pub- 
lic utility  never  elected  to  pay  the  higher  price,  the 
energy  company  notified  the  utility  that  it  would 
terminate  the  contracts  because  the  utility  had  failed 
to  apply  to  the  Kansas  Corporation  Commission  for 
pass-through  authority  within  5  days  as  required  by 
the  contract,  had  failed  to  obtain  approval  by  the 
Commission,  and  had  failed  to  pay  the  increased 
price.  The  energy  company  filed  an  action  in  a  state 
District  Court,  praying  for  a  declaratory  judgment 
that  it  had  the  contractual  right  to  terminate  the 
contracts.  The  utility  later  rejected  the  energy  com- 
pany's request  under  the  price  redetermination 
clause  for  a  price  increase  to  the  §  102  ceiling  price 
for  newly  discovered  or  newly  produced  natural  gas, 
contending  that  the  state  statute  had  extinguished 
the  utility's  obligation  to  comply  with  that  clause. 
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The  energy  company  then  filed  an  amended  com- 
plaint, alleging  that  it  was  entitled  to  terminate  the 
contracts  because  of  the  utility's  refusal  to  redeter- 
mine the  price.  The  utility  counterclaimed  for  a 
declaratory  judgment  that  the  contracts  were  still  in 
effect.  On  the  parties'  cross-motions  for  summary 
judgment,  the  state  trial  court  held  that  the  federal 
Act's  imposition  of  price  ceilings  on  intrastate  gas 
did  not  trigger  the  governmental  escalator  clause. 
The  trial  court  also  found  that  the  state  statute  did 
not  violate  the  contract  clause  of  the  Federal  Consti- 
tution (Art  I,  §  10,  cl  1).  The  Supreme  Court  of 
Kansas  affirmed  (230  Kan  176,  630  P2d  1142). 

On  appeal,  the  United  States  Supreme  Court 
affirmed.  In  an  opinion  by  Blackmun,  J.,  joined  by 
Brennan,  White,  Marshall,  Stevens,  and  O'Con- 
nor,^., and  joined  in  part  (all  but  holding  2  below) 
by  Burger,  Ch.  J.,  and  Powell  and  Rehnojjist,  JJ., 
it  was  held  that  (1)  the  state  statute  regulating  the 
price  of  natural  gas  did  not  impair  the  energy 
company's  contracts  with  the  public  utility;  (2)  the 
state  statute  did  not  violate  the  contract  clause  of 
the  Federal  Constitution  (Art  I,  §  10,  cl  1)  even  if  it 
did  impair  the  energy  company's  contractual  inter- 
ests; and  (3)  §  105  of  the  Natural  Gas  Policy  Act  (15 
USCS  §  3315)  did  not  trigger  governmental  price 
escalator  clauses  automatically. 

Powell,  joined  by  Burger,  Ch.  J.,  and  Rehn- 
ojjist, J.,  concurred,  expressing  the  view  that  it  was 
unnecessary  for  the  Supreme  Court  to  address  the 
question  of  whether,  if  there  were  an  impairment  of 
contractual  rights,  it  would  constitute  a  violation  of 
the  contract  clause. 
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COUNSEL 

Gary  W.  Davis  argued  the  cause  for  appellant. 
Basil  W.  Kelsey  argued  the  cause  for  appellee. 
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R.  C.  MARSHALL,  Superintendent,  Southern  Ohio 

Correctional  Facility,  Petitioner 

v 

ROBERT  LONBERGER 

—  US  — ,  74  L  Ed  2d  646,  103  S  Ct  843 

Argued  October  5,  1982. 
Decided  February  22,  1983. 

Decision:  Admission  in  Ohio  murder  trial  of  defen- 
dant's Illinois  conviction  based  on  guilty  plea, 
held  not  to  deprive  defendant  of  any  federal 
right. 

SUMMARY 

In  a  murder  trial  in  an  Ohio  state  court,  the 
prosecution  sought  to  prove  a  specification  in  order 
to  obtain  the  death  penalty  against  the  defendant. 
Evidence  of  the  defendant's  previous  conviction  in 
Illinois,  which  was  based  upon  a  guilty  plea,  was 
admitted,  subject  to  an  instruction  that  it  be  consid- 
ered only  in  connection  with  the  specification  and 
not  as  probative  of  guilt  on  the  underlying  murder 
count.  The  jury  returned  a  guilty  verdict  and  the 
trial  court  imposed  a  sentence  of  death.  The  Ohio 
Court  of  Appeals  upheld  the  murder  conviction  and 
found  that  the  specification  based  on  the  prior 
Illinois  conviction  was  adequately  proved.  On  a 
petition  for  habeas  corpus,  the  United  States  District 
Court  for  the  Northern  District  of  Ohio  denied 
relief.  The  United  States  Court  of  Appeals  for  the 
Sixth  Circuit  reversed  and  ordered  that  a  writ  of 
habeas  corpus  be  issued,  holding  that  the  defen- 
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dant's  plea  of  guilty  to  the  previous  Illinois  felony 
charge  was  invalid  and  that  its  admission  into  evi- 
dence at  the  Ohio  trial  rendered  unconstitutional 
the  defendant's  ensuing  conviction  in  that  proceed- 
ing (635  F2d  1189).  The  United  States  Supreme 
Court  vacated  and  remanded  the  judgment  of  the 
Court  of  Appeals  for  reconsideration  (451  US  902, 
68  L  Ed  2d  290,  101  S  Ct  1967),  and  on  remand 
the  Court  of  Appeals  adhered  to  its  previous  deci- 
sion (651  F2d447). 

On  certiorari,  the  United  States  Supreme  Court 
reversed.  In  an  opinion  by  Rehnquist,  J.,  joined  by 
Burger,  Ch.  J.,  and  White,  Powell,  and  O'Con- 
nor, JJ.,  it  was  held  that  the  admission  in  the  Ohio 
murder  trial  of  the  defendant's  Illinois  conviction, 
which  was  based  on  a  guilty  plea,  did  not  deprive 
the  defendant  of  any  federal  right  and  that  the 
defendant's  plea  of  guilty  in  the  previous  Illinois 
conviction  was  knowingly  and  voluntarily  made. 

Brennan,  J.,  joined  by  Marshall,  J.,  dissented, 
expressing  the  view  that  the  previous  Illinois  convic- 
tion should  not  have  been  admitted  into  evidence  in 
Ohio  since  it  was  too  unreliable. 

Blackmun,  J.,  dissenting,  expressed  the  view  that 
the  prosecution's  refusal  to  accept  the  defendant's 
proffered  stipulation  that  the  Illinois  conviction  was 
for  attempted  murder  revealed  that  the  prosecution 
believed  the  Illinois  indictment,  which  was  intro- 
duced into  evidence,  had  prejudicial  value  and  ren- 
dered nonexistent  any  otherwise  legitimate  interest 
the  state  might  have  had  in  introducing  the  indict- 
ment. 

Stevens,  J.,  joined  by  Brennan,  Marshall,  and 
Blackmun,  JJ.,  dissented,  expressing  the  view  that 
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the  Illinois  indictment  should  never  have  been  ad- 
mitted into  evidence  for  any  purpose  at  all  and 
favoring  a  rule  that  a  one-stage  sentence  enhance- 
ment procedure  is  constitutionally  intolerable  when- 
ever the  documentary  evidence  of  the  prior  convic- 
tion fails  to  establish  its  validity  and  its  relevance 
beyond  debate. 


COUNSEL 

Richard  David  Drake  argued  the  cause  for  peti- 
tioner. 
John  Czarnecki  argued  the  cause  for  respondent. 


58 


SUMMARIES  74  L  Ed  2d  675 

LOWELL  D.  HEWITT  et  al.,  Petitioners 
v 

AARON  HELMS 

_  US  — ,  74  L  Ed  2d  675,  103  S  Ct  864 

Argued  November  8,  1982. 
Decided  February  22,  1983. 

Decision:  Informal,  nonadversary  evidentiary  review 
for  prisoner  who  was  removed  from  general 
prison  population  and  confined  to  administra- 
tive segregation  following  prison  riot,  held  to 
satisfy  requirements  of  due  process  clause  of 
Fourteenth  Amendment. 


SUMMARY 

An  inmate  in  a  Pennsylvania  state  prison  was 
removed  from  the  general  prison  population  follow- 
ing a  prison  riot  and  was  confined  to  administrative 
segregation  pending  an  investigation  into  his  role  in 
the  riot.  The  prisoner  brought  a  suit  in  federal 
court  claiming  that  the  confinement  to  administra- 
tive segregation  within  the  prison  violated  his  rights 
under  the  due  process  clause  of  the  Fourteenth 
Amendment.  The  United  States  District  Court  for 
the  Middle  District  of  Pennsylvania  granted  the 
prison  officials'  motion  for  summary  judgment.  The 
United  States  Court  of  Appeals  for  the  Third  Circuit 
reversed,  holding  that  the  inmate  had  a  protected 
liberty  interest  in  continuing  to  reside  in  the  general 
prison  population  and  that  the  inmate  could  not  be 
deprived  of  this  interest  without  a  hearing  to  deter- 
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mine   whether   such   confinement   was   proper   (655 
F2d487). 

On  certiorari,  the  United  States  Supreme  Court 
reversed.  In  an  opinion  by  Rehnquist,  J.,  joined  by 
Burger,  Ch.  J.,  and  White,  Powell,  and  O'Con- 
nor, JJ.,  it  was  held  that  the  Pennsylvania  statutory 
framework  governing  the  administration  of  state 
prisons  gave  rise  to  a  liberty  interest  in  a  prisoner 
to  remain  in  the  general  prison  population  but  that 
the  process  that  was  afforded  the  inmate  satisfied 
the  minimum  requirements  of  the  due  process 
clause  where  the  inmate  received  notice  of  the 
disciplinary  charges  against  him  the  day  after  his 
misconduct  took  place,  where  a  hearing  committee 
reviewed  the  existing  evidence  against  him  5  days 
after  his  transfer  to  administrative  segregation,  and 
where  the  inmate  had  an  opportunity  to  present  a 
statement  to  the  committee,  since  an  informal,  no- 
nadversary  evidentiary  review  was  sufficient  both  for 
the  decision  that  the  inmate  represented  a  security 
threat  and  for  the  decision  to  confine  the  inmate  to 
administrative  segregation  pending  completion  of 
an  investigation  into  misconduct  charges  against 
him. 

Blackmun,  J.,  concurring  in  part  and  dissenting  in 
part,  expressed  the  view  that  there  was  a  state-cre- 
ated liberty  interest  but  that  the  procedures  used 
did  not  comport  with  due  process. 

Stevens,  J.,  joined  by  Brennan  and  Marshall, 
JJ.,  and  joined  in  part  by  Blackmun,  J.,  dissented, 
expressing  the  view  that  the  inmate's  transfer  into 
administrative  segregation  affected  a  constitutionally 
protected  interest  in  liberty,  that  the  due  process 
clause  required  that  the  inmate  be  given  the  oppor- 
tunity to  present  his  views  in  person  to  the  review- 
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ing  officials,  that  the  due  process  clause  required  a 
more  searching  review  of  the  justifiability  of  contin- 
ued confinement,  that  the  decisionmaker  should  be 
required  to  explain  by  a  written  statement  his  rea- 
sons for  retaining  the  prisoner  in  segregation,  and 
that  summary  judgment  was  inappropriate  because 
of  issues  of  material  fact  remaining  unresolved. 


COUNSEL 

LeRoy  S.  Zimmerman  argued  the  cause  for  peti- 
tioners. 

Richard  G.  Fishman  argued  the  cause  for  respon- 
dent. 
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COMMUNITY  TELEVISION  OF  SOUTHERN 
CALIFORNIA,  Petitioner 

v 
SUE  GOTTFRIED  et  al. 


FEDERAL  COMMUNICATIONS  COMMISSION, 

Petitioner 

v 

SUE  GOTTFRIED  et  al. 

—  US  — ,  74  L  Ed  2d  705,  103  S  Ct  885 

Argued  October  12,  1982. 
Decided  February  22,  1983. 

Decision:  Section  504  of  Rehabilitation  Act  (29 
USCS  §  794),  held  not  to  require  FCC  to  review 
public  television  station's  license  renewal  appli- 
cation under  different  standard  than  commer- 
cial licensee's. 


SUMMARY 

An  individual  filed  a  formal  petition  with  the 
Federal  Communications  Commission  (FCC)  re- 
questing it  to  deny  renewal  of  the  television  license 
of  a  public  television  station.  She  advanced  two 
principal  grounds  for  denial,  which  included  that 
the  licensee  had  failed  to  discharge  its  obligation  to 
ascertain  the  problems,  needs,  and  interests  of  the 
deaf  and  hearing  impaired  population  within  the 
service  area  and  that  the  licensee  had  violated,  and 
remained  in  violation  of,  §  504  of  the  Rehabilitation 
Act  (29  USCS  §  794),  which  provides  that  no  other- 
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wise  qualified  handicapped  individual  shall,  solely  by 
reason  of  his  handicap,  be  excluded  from  participa- 
tion in,  be  denied  the  benefits  of,  or  be  subjected  to 
discrimination  under  any  program  or  activity  receiv- 
ing federal  financial  assistance.  The  individual  later 
filed  separate  formal  objections  to  the  renewal  of 
seven  commercial  television  station  licenses  in  the 
same  service  area.  The  Commission,  in  reviewing  all 
eight  proceedings  in  a  consolidated  ruling,  first 
found  that  the  licensees'  efforts  to  ascertain  the 
special  needs  of  the  community  were  adequate  (69 
FCC2d  451).  The  Commission  then  held  that  §  504 
of  the  Rehabilitation  Act  had  no  application  to  the 
seven  commercial  licensees  because  they  were  not 
alleged  to  have  received  any  federal  financial  assis- 
tance. The  Commission  agreed  that  the  public  sta- 
tion might  be  governed  by  §  504,  and  that  a  viola- 
tion of  the  Act  would  need  to  be  considered  in  a 
license  renewal  proceeding,  but  it  saw  no  reason  to 
consider  §  504  in  the  absence  of  an  adverse  finding 
by  the  Department  of  Health,  Education,  and  Wel- 
fare, "the  proper  governmental  agency  to  consider 
such  matters."  In  a  second  memorandum  opinion 
and  an  order  denying  the  individual's  petition  for 
reconsideration,  the  FCC  again  reviewed  the  §  504 
charge  and  affirmed  its  earlier  holdings  (72  FCC2d 
273).  The  Commission  also  rejected  the  additional 
argument  that  it  had  a  duty  to  adopt  regulations  to 
implement  §  504.  On  appeal,  the  United  States 
Court  of  Appeals  for  the  District  of  Columbia  Cir- 
cuit affirmed  the  portion  of  the  Commission's  order 
that  related  to  the  commercial  stations  but  vacated 
the  renewal  of  the  public  station's  license  and  re- 
manded for  further  proceedings  (210  App  DC  184, 
655  F2d  297).  The  court  held  that  as  a  recipient  of 
federal  financial  aid,  the  public  station  was  under  a 
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duty  to  comply  with  §  504.  The  court  did  not  hold 
that  the  public  station  had  violated  §  504,  or  that  its 
efforts  to  provide  programming  for  the  hearing 
impaired  were  less  satisfactory  than  the  efforts  of 
the  commercial  licensees;  nevertheless,  it  held  that  a 
stricter  "public  interest"  standard  should  be  applied 
to  a  licensee  covered  by  §  504  than  to  a  commercial 
licensee.  Its  narrow  holding  was  that  the  Commis- 
sion could  not  find  the  service  of  public  stations  "to 
be  adequate  to  justify  renewal  without  at  least  in- 
quiring specifically  into  their  efforts  to  meet  the 
programming  needs  of  the  hearing  impaired." 

On  certiorari,  the  United  States  Supreme  Court 
reversed  the  judgment  of  the  Court  of  Appeals 
insofar  as  it  vacated  the  order  of  the  Commission. 
In  an  opinion  by  Stevens,  J.,  joined  by  Burger,  Ch. 
J.,  and  White,  Blackmun,  Powell,  Rehnojjist,  and 
O'Connor,  JJ.,  it  was  held  that  §  504  does  not 
require  the  FCC  to  review  a  public  television  sta- 
tion's license  renewal  application  under  a  different 
standard  than  applies  to  a  commercial  licensee's 
renewal  application  since  (1)  Congress  did  not  in- 
tend the  Rehabilitation  Act  to  impose  any  special 
enforcement  obligation  on  the  FCC  as  the  FCC  is 
not  a  funding  agency  and  has  no  responsibility  for 
enforcing  §  504  and  there  is  not  a  word  in  the  Act's 
legislative  history  suggesting  that  the  Act  was  in- 
tended to  alter  the  FCC's  standard  for  reviewing  the 
program  decisions  of  public  television  licensees,  (2) 
the  fact  that  a  public  television  station  has  a  duty  to 
comply  with  the  Rehabilitation  Act  does  not  support 
the  conclusion  that  the  FCC  must  evaluate  the 
station's  service  to  the  handicapped  community  by  a 
more  stringent  standard  than  that  applicable  to 
commercial  stations,  and,  (3)  unless  and  until  a 
differential  standard  had  been  promulgated  with 
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respect  to  public  television  stations  as  against  com- 
mercial stations,  the  FCC  acts  within  its  authority 
when  it  declines  to  impose  a  greater  obligation  to 
provide  special  programming  for  the  hearing  im- 
paired on  a  public  licensee  than  on  a  commercial 
licensee. 

Marshall,  J.,  joined  by  Brennan,  J.,  dissenting, 
expressed  the  view  that  the  court's  decision  was  not 
supported  by  either  precedent  or  any  sound  view  of 
the  administrative  process  and  that  the  court's  prior 
decisions  established  that  when  an  agency  has  a 
statutory  duty,  as  does  the  FCC,  to  assess  the  public 
interest  in  implementing  a  particular  regulatory 
scheme,  the  agency  must  give  at  least  some  consid- 
eration to  other  federal  statutes  that  are  pertinent  to 
its  administrative  decision. 


COUNSEL 

Edgar  F.  Czarra,  Jr.,  argued  the  cause  for  peti- 
tioner in  81-298. 

Samuel  A.  Alito,  Jr.,  argued  the  cause  for  peti- 
tioner in  No.  81-799. 

Charles  M.  Firestone  argued  the  cause  for  respon- 
dents in  both  cases. 
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ASSOCIATED  GENERAL  CONTRACTORS  OF 

CALIFORNIA,  INC.,  Petitioner 

v 

CALIFORNIA  STATE  COUNCIL  OF 

CARPENTERS  AND  CARPENTERS  46 

NORTHERN  COUNTIES  CONFERENCE  BOARD 

et  al. 

_  US  — ,  74  L  Ed  2d  723,  103  S  Ct  897 

Argued  October  5,  1982. 
Decided  February  22,  1983. 

Decision:  Union  held  not  injured  by  violation  of 
antitrust  laws,  within  meaning  of  §  4  of  Clayton 
Act  (15  USCS  §  15),  by  employer  association's 
coercion  of  employers. 

SUMMARY 

Two  unions  alleged  that,  in  violation  of  the  anti- 
trust laws,  a  multiemployer  association  and  its  mem- 
bers coerced  certain  third  parties,  as  well  as  some  of 
the  association's  members,  to  enter  into  business 
relationships  with  nonunion  firms.  This  coercion, 
according  to  the  complaint,  adversely  affected  the 
trade  of  certain  unionized  firms  and  thereby  re- 
strained the  business  activities  of  the  unions.  The 
unions  sought  treble  damages  under  §  4  of  the 
Clayton  Act  (15  USCS  §  15),  which  authorizes  the 
award  of  damages  to  those  injured  in  their  business 
or  property  by  antitrust  violations.  The  United 
States  District  Court  for  the  Northern  District  of 
California  dismissed  the  complaint  (404  F  Supp 
1067).  The  United  States  Court  of  Appeals  for  the 
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Ninth  Circuit  reversed  the  District  Court's  dismissal 
of  the  antitrust  claim,  holding  that  (1)  a  Sherman 
Act  violation,  a  group  boycott,  had  been  alleged,  (2) 
the  defendants'  conduct  was  not  within  the  antitrust 
exemption  for  labor  activities,  and  (3)  the  plaintiffs 
had  standing  to  recover  damages  for  the  injury  to 
their  own  business  activities  occasioned  by  the  de- 
fendants' boycott  (648  F2d  527). 

On  certiorari,  the  United  States  Supreme  Court 
reversed.  In  an  opinion  by  Stevens,  J.,  joined  by 
Burger,  Ch.  J.,  and  Brennan,  White,  Blackmun, 
Powell,  Rehnqjjist,  and  O'Connor,  JJ.,  it  was  held 
that  based  on  the  allegations  of  the  complaint,  the 
unions  were  not  persons  injured  by  reason  of  a 
violation  of  the  antitrust  laws  within  the  meaning  of 
§  4  of  the  Clayton  Act. 

Marshall,  J.,  dissenting,  expressed  the  view  that 
the  court's  decision  imposes  an  unwarranted  judge- 
made  limitation  on  the  antitrust  laws  and  that  the 
unions  fit  comfortably  within  the  language  of  §  4. 

COUNSEL 

James  P.  Watson  argued  the  cause  for  petitioner. 
Victor  J.  Van  Bourg  argued  the  cause  for  respon- 
dents. 
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SOUTH  DAKOTA,  Petitioner 
v 

MASON  HENRY  NEVILLE 

_  US  —  74  L  Ed  2d  748,  103  S  Ct  916 

Argued  December  8,  1982. 
Decided  February  22,  1983. 

Decision:  Admission  into  evidence  of  refusal  to  take 
blood-alcohol  test,  held  not  to  violate  Fifth 
Amendment  right  against  self-incrimination. 

SUMMARY 

Two  South  Dakota  police  officers  stopped  the 
defendant's  car  after  they  saw  him  fail  to  stop  at  a 
stop  sign.  The  defendant  failed  field  sobriety  tests 
and  he  was  placed  under  arrest  and  read  his  Mi- 
randa rights.  The  defendant  then  refused  to  submit 
to  a  blood-alcohol  test,  saying  that  he  was  too  drunk 
to  pass  it.  South  Dakota  law  specifically  declares  that 
refusal  to  submit  to  a  blood-alcohol  test  "may  be 
admissible  into  evidence  at  the  trial".  Nevertheless, 
the  defendant  sought  to  supress  all  evidence  of  his 
refusal  to  take  the  test.  A  South  Dakota  Circuit 
Court  granted  the  supression  motion,  holding, 
among  other  things,  that  allowing  evidence  of  re- 
fusal violated  the  defendant's  federal  constitutional 
rights.  On  appeal,  the  South  Dakota  Supreme  Court 
affirmed  the  suppression  of  the  act  of  refusal  on  the 
grounds  that  the  state  statute,  which  allowed  the 
introduction  of  this  evidence,  violated  the  federal 
and  state  privilege  against  self-incrimination  (312 
NW2d  723). 
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On  certiorari,  the  United  States  Supreme  Court 
reversed  and  remanded.  In  an  opinion  by  O'Con- 
nor, J.,  joined  by  Burger,  Ch.  J.,  and  Brennan, 
White,  Blackmun,  Powell  and  Rehnquist,  JJ.,  it 
was  held  that  the  admission  into  evidence  of  a 
defendant's  refusal  to  submit  to  a  blood-alcohol  test 
does  not  offend  the  Fifth  Amendment  right  against 
self-incrimination  since  a  refusal  to  take  such  a  test, 
after  a  police  officer  has  lawfully  requested  it,  is  not 
an  act  coerced  by  the  officer  and  since  the  offer  of 
taking  the  test  is  clearly  legitimate  and  becomes  no 
less  legitimate  when  the  state  offers  a  second  option 
of  refusing  the  test,  with  the  attendant  penalties  for 
making  that  choice. 

Stevens,  J.,  joined  by  Marshall,  J.,  dissented, 
expressing  the  view  that  the  court  has  no  power  to 
reverse  the  judgment  of  the  state  Supreme  Court, 
because  its  decision  rests  on  an  adequate  and  inde- 
pendent state  ground. 

COUNSEL 

Mark  V.  Meierhenry  argued  the  cause  for  peti- 
tioner. 

David  R.  Gienapp  argued  the  cause  for  respon- 
dent. 
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MOSES  H.  CONE  MEMORIAL  HOSPITAL, 

Petitioner 

v 

MERCURY  CONSTRUCTION  CORPORATION 

_  US  —  74  L  Ed  2d  765,  103  S  Ct  927 

Argued  November  2,  1982. 
Decided  February  23,  1983. 

Decision:  Federal  District  Court's  stay  of  federal 
suit  seeking  arbitration  under  §  4  of  Arbitration 
Act  (9  USCS  §  4),  in  deference  to  parallel  litiga- 
tion in  North  Carolina  state  court,  held  appeal- 
able to  Federal  Court  of  Appeals  under  28 
USCS  §  1291,  and  improper  as  not  having  met 
requisite  exceptional  circumstances  for  surren- 
der of  jurisdiction. 

SUMMARY 

A  hospital  and  a  construction  contractor  entered 
into  a  contract  for  the  construction  of  additions  to 
the  hospital,  the  contract  including  provisions  for 
binding  arbitration  of  certain  claims.  After  the  con- 
tractor submitted  a  claim  for  increased  construction 
costs  upon  completion  of  the  work,  the  hospital 
filed  an  action  against  the  contractor  and  the  archi- 
tect of  the  additions  in  the  Superior  Court  of  Guil- 
ford County,  North  Carolina,  alleging  that  the  con- 
tractor had  lost  any  right  to  arbitration  under  the 
contract  due  to  waiver,  laches,  estoppel  and  failure 
to  make  a  timely  demand  for  arbitration,  the  hospi- 
tal's complaint  also  alleging  various  delinquencies 
on  the  part  of  the  architect.  The  hospital  sought  in 
70 


SUMMARIES  74  L  Ed  2d  765 

the  action  a  declaration  that  there  was  no  right  to 
arbitration,  a  stay  of  arbitration,  a  declaration  that 
the  hospital  bore  no  liability  to  the  contractor,  and 
that  it  would  be  entitled  to  indemnity  from  the 
architect  if  the  hospital  was  found  liable.  The  con- 
tractor mailed  a  demand  for  arbitration  on  the  same 
day  that  the  hospital  served  its  complaint  on  the 
contractor.  The  hospital  then  obtained  in  the  state 
court  an  ex  parte  injunction  forbidding  the  contrac- 
tor from  taking  steps  towards  arbitration.  The  con- 
tractor later  objected,  and  the  stay  was  dissolved  by 
the  state  court.  The  contractor  then  filed  suit,  based 
on  diversity  of  jurisdiction,  in  the  United  States 
District  Court  for  the  Middle  District  of  North 
Carolina,  seeking  an  order  compelling  arbitration 
under  §  4  of  the  Arbitration  Act  (9  USCS  §  4).  On 
the  hospital's  motion,  the  District  Court  stayed  the 
contractor's  federal  court  suit,  pending  resolution  of 
the  state  court  suit,  because  the  two  suits  involved 
the  identical  issue  of  the  arbitrability  of  the  contrac- 
tor's claim.  The  United  States  Court  of  Appeals  for 
the  Fourth  Circuit,  after  finding  that  it  had  appellate 
jurisdiction  under  28  USCS  §  1291  to  review  the 
District  Court's  stay,  reversed  the  District  Court's 
stay  order  and  remanded  the  case,  the  Court  of 
Appeals  also  holding  that  the  contractual  dispute 
between  the  hospital  and  the  contractor  was  arbitra- 
ble (656  F2d  933). 

On  certiorari,  the  United  States  Supreme  Court 
affirmed.  In  an  opinion  by  Brennan,  J.,  joined  by 
White,  Marshall,  Blackmun,  Powell,  and  Ste- 
vens, JJ.,  it  was  held  that  (1)  the  Court  of  Appeals 
had  appellate  jurisdiction  under  28  USCS  §  1291  to 
review  the  District  Court's  stay  order,  as  the  stay 
order  was  a  final  decision  for  purposes  of  §  1291, 
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and  even  if  not  final,  the  order  was  appealable  as  an 
exception  to  the  finality  rule,  (2)  the  District  Court 
abused  its  discretion  in  granting  the  stay,  there 
being  no  showing  of  the  requisite  exceptional  cir- 
cumstances to  justify  a  stay  of  a  federal  court  suit  in 
deference  to  the  parallel  state  court  litigation,  and 
(3)  the  Court  of  Appeals  was  within  its  authority  in 
deciding  the  arbitrability  of  the  contractor's  claim, 
even  though  the  issue  was  not  formally  appealed  to 
the  Court  of  Appeals. 

Rehnquist,  J.,  joined  by  Burger,  Ch.  J.,  and 
O'Connor,  J.,  dissented,  expressing  the  view  that 
the  District  Court's  order  was  not  a  final  decision 
nor  within  an  exception  to  the  finality  rule  for 
purposes  of  appealability  under  28  USCS  §  1291, 
and  that  it  was  improper  for  the  Court  of  Appeals 
to  decide  the  arbitrability  of  the  contractor's  claim 
when  that  issue  had  not  yet  been  decided  by  the 
District  Court. 


COUNSEL 

Jack  W.  Floyd  argued  the  cause  for  petitioner. 

A.  H.  Gaede,  Jr.  argued  the  cause  for  respondent. 
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PERRY  EDUCATION  ASSN.,  Appellant 

v 

PERRY  LOCAL  EDUCATORS'  ASSN.,  et  al. 

_  US  — ,  74  L  Ed  2d  794,  103  S  Ct  948 

Argued  October  13,  1982. 
Decided  February  23,  1983. 

Decision:  Union's  preferential  access  to  school  mail 
system,  held  not  violative  of  First  Amendment 
or  equal  protection  clause  of  Fourteenth 
Amendment. 

SUMMARY 

A  union  was  elected  exclusive  bargaining  repre- 
sentative for  the  teachers  of  a  school  district.  Its 
collective  bargaining  agreement  with  the  Board  of 
Education  provided  that  the  union,  but  no  other 
union,  would  have  access  to  the  interschool  mail 
system  and  teacher  mailboxes  in  the  school  district's 
schools.  A  rival  union  and  two  of  its  members 
brought  a  civil  rights  action  under  42  USCS  §  1983 
against  the  union  and  individual  members  of  the 
school  board,  contending  that  the  representative 
union's  preferential  access  to  the  internal  mail  sys- 
tem violated  the  First  Amendment  and  the  equal 
protection  clause  of  the  Fourteenth  Amendment. 
Upon  cross-motions  for  summary  judgment,  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  Indiana  entered  judgment  for  the  defen- 
dants. The  United  States  Court  of  Appeals  for  the 
Seventh  Circuit  reversed,  holding  that  once  the 
school   district   opened   its   internal   mail   system   to 
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one  union  but  denied  it  to  the  other,  it  violated 
both  the  equal  protection  clause  and  the  First 
Amendment  (652  F2d  1286). 

On  certiorari,  the  United  States  Supreme  Court 
reversed.  In  an  opinion  by  White,  J.,  joined  by 
Burger,  Ch.  J.,  and  Blackmun,  Rehnojjist,  and 
O'Connor,  JJ.,  it  was  held  that  the  First  Amend- 
ment is  not  violated  by  the  preferential  access  to  the 
mail  system  granted  to  the  representative  union  and 
the  differential  access  provided  the  rival  unions  does 
not  constitute  impermissible  content  discrimination 
in  violation  of  the  equal  protection  clause  of  the 
Fourteenth  Amendment. 

Brennan,  J.,  joined  by  Marshall,  Powell,  and 
Stevens,  JJ.,  dissenting,  expressed  the  view  that  the 
exclusive  access  provision  in  the  collective  bargain- 
ing agreement  amounts  to  viewpoint  discrimination 
that  infringes  upon  the  rival  union's  First  Amend- 
ment rights  and  fails  to  advance  any  substantial 
state  interest. 


COUNSEL 

Robert  H.  Chanin  argued  the  cause  for  appellant. 
Richard  L.  Zweig  argued  the  cause  for  appellee. 
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CONNECTICUT,  Petitioner 

v 

LINDSAY  B.  JOHNSON 

_  us  —  74  L  Ed  2d  823,  103  S  Ct  969 

Argued  October  13,  1982. 
Decided  February  23,  1983. 

Decision:  Connecticut  Supreme  Court's  reversal  of 
convictions  for  attempted  murder  and  robbery 
on  ground  that  due  process  was  violated  by  jury 
instruction  that  every  person  is  conclusively 
presumed  to  intend  natural  and  necessary  con- 
sequences of  his  act,  affirmed. 

SUMMARY 

A  defendant  was  convicted  of  attempted  murder, 
kidnapping,  robbery,  and  sexual  assault  in  a  jury 
trial  in  a  Connecticut  Superior  Court.  The  court  had 
instructed  the  jury  regarding  intent  that  "every 
person  is  conclusively  presumed  to  intend  the  natu- 
ral and  necessary  consequences  of  his  act."  The 
Supreme  Court  of  Connecticut  arhrmed  the  defen- 
dant's convictions  for  kidnapping  and  sexual  assault 
but  reversed  the  convictions  for  attempted  murder 
and  robbery  on  the  basis  of  the  instructions  regard- 
ing intent,  which  were  held  to  violate  due  process 
(440  A2d  858). 

On  certiorari,  the  United  States  Supreme  Court 
affirmed.  Although  unable  to  agree  on  an  opinion, 
five  members  of  the  court  agreed  that  the  Connecti- 
cut Supreme  Court's  judgment  reversing  the  convic- 
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tions  for  attempted  murder  and  robbery  should  be 
affirmed. 

Blackmun,  J.,  announced  the  judgment  of  the 
court,  and  in  an  opinion  joined  by  Brennan,  White, 
and  Marshall,  JJ.,  expressed  the  view  that  a  conclu- 
sive presumption  on  the  issue  of  intent  was  the 
functional  equivalent  of  a  directed  verdict  on  that 
issue  and  that  such  an  error  deprived  the  defendant 
of  constitutional  rights  under  the  due  process  clause 
of  the  Fourteenth  Amendment  that  were  so  basic  to 
a  fair  trial  that  their  infraction  can  never  be  treated 
as  harmless  error. 

Stevens,  J.,  concurred  in  the  judgment,  express- 
ing the  view  that  (1)  the  writ  of  certiorari  should 
have  been  dismissed  for  failing  to  raise  a  federal 
question  since  the  Connecticut  Supreme  Court  did 
not  make  a  harmless  error  determination,  and  (2) 
because  a  fifth  vote  is  necessary  to  authorize  the 
entry  of  a  United  States  Supreme  Court  judgment, 
he  joined  the  disposition  allowing  the  judgment  of 
the  Connecticut  Supreme  Court  to  stand. 

Burger,  Ch.  J.,  dissenting,  emphasized  that  the 
court  did  not  adopt  a  rule  of  automatic  reversal  for 
conclusive  presumption  instructions  regarding  in- 
tent. $ 

Powell,  J.,  joined  by  Burger,  Ch.  J.,  and  Rehn- 
quist  and  O'Connor,  JJ.,  dissented,  expressing  the 
view  that  a  conclusive  presumption  instruction  on 
the  question  of  intent  should  not  result  in  automatic 
reversal  regardless  of  the  conclusiveness  of  the 
evidence  of  intent  and  that  such  an  instruction 
should  not  preclude  a  reviewing  court  from  deter- 
mining whether  the  error  was  harmless  beyond  a 
reasonable  doubt. 
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COUNSEL 

Linda  K.  Lager  argued  the  cause  for  petitioner. 
Jerrold  H.  Barnett  argued  the  cause  for  respon- 
dent. 
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G.  R.  DICKERSON,  Director,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Petitioner 

v 
NEW  BANNER  INSTITUTE,  INC. 

—  US  — ,  74  L  Ed  2d  845,  103  S  Ct  986 

Argued  November  29,  1982. 
Decided  February  23,  1983. 

Decision:  Firearms  disabilities  imposed  by  18  USCS 
§§  922(g)(1)  and  (h)(1)  held  not  removed  by 
state  expunction  of  criminal  record  of  guilty 
plea  to  concealed  weapon  charge. 

SUMMARY 

A  corporation's  license  as  a  firearms  and  ammuni- 
tions dealer  and  manufacturer  was  revoked  pursuant 
to  Title  IV  of  the  Gun  Control  Act  of  1968  (18 
USCS  §§  922(g)(1)  and  (h)(1))  when  the  Treasury 
Department's  Bureau  of  Alcohol,  Tobacco,  and  Fire- 
arms learned  of  the  chairman  of  the  board's  guilty 
plea  in  an  Iowa  state  court  to  the  state  crime  of 
carrying  a  concealed  handgun.  This  crime  was  pun- 
ishable by  a  fine  or  imprisonment  for  not  more  than 
5  years,  or  both.  The  state  court,  however,  pursuant 
to  an  Iowa  statute,  "deferred"  entry  of  a  formal 
judgment  and  placed  the  chairman  on  probation.  At 
the  completion  of  his  probation  term  he  was  dis- 
charged, pursuant  to  a  state  statute,  and  his  record 
with  respect  to  the  deferred  judgment  was  ex- 
punged. On  review  of  the  license  revocation,  the 
Director  of  the  Bureau  ruled  that  willful  misrepre- 
sentation in  the  application  regarding  the  conviction 
had  not  been  shown.  The  director  ruled  that  the 
chairman,  however,  possessed  the  power  to  direct 
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the  corporation's  management  and  policies  and  that 
he  had  been  convicted  in  Iowa  of  an  offense  that 
brought  him  within  the  prohibitions  of  18  USCS 
§§  922(g)  and  (h)  and  that  the  licenses  should  be 
revoked  because  the  corporation  was  ineligible  for 
them  under  18  USCS  §  923(d)(1)(B).  The  United 
States  District  Court  for  the  District  of  South  Caro- 
lina upheld  the  revocation  but  the  United  States 
Court  of  Appeals  for  the  Fourth  Circuit  reversed, 
holding  that  although  the  chairman  had  been  "con- 
victed" of  an  offense  that  triggered  firearm  disabili- 
ties, that  fact  could  not  serve  as  a  predicate  for  a 
Gun  Control  Act  violation  or  a  license  revocation 
because  the  conviction  had  been  expunged  under 
the  Iowa  deferred  judgment  procedure  (649  F2d 
216). 

On  certiorari,  the  United  States  Supreme  Court 
reversed.  In  an  opinion  by  Blackmun,  J.,  joined  by 
Burger,  Ch.  J.,  and  White,  Marshall,  and  Powell, 
JJ.,  it  was  held  that  the  firearms  disabilities  imposed 
by  18  USCS  §§  922(g)  and  (h)  apply  with  respect  to 
a  person  who  pleads  guilty  to  a  state  offense  punish- 
able by  imprisonment  for  more  than  one  year,  even 
when  the  record  of  the  proceeding  subsequently  is 
expunged  under  state  procedures  following  a  suc- 
cessfully-served term  of  probation. 

Rehnqjuist,  J.,  joined  by  Brennan,  Stevens,  and 
O'Connor,  J}.,  dissented,  expressing  the  view  that 
the  chairman  of  the  board  had  not  been  "convicted" 
within  the  meaning  of  the  statute. 

COUNSEL 

Kenneth  S.  Geller  argued  the  cause  for  petitioner. 
Lewis  C.  Lanier  argued  the  cause  for  respondent. 
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CITY  OF  LOCKHART,  Appellant 
v 

UNITED  STATES  and  ALFRED  CANO 

_  US  —  74  L  Ed  2d  863,  103  S  Ct  998 

Argued  November  3,  1982. 
Decided  February  23,  1983. 

Decision:  Election  changes  introduced  by  city,  held 
not  to  have  effect  of  denying  or  abridging  right 
to  vote  on  account  of  race,  color,  or  member- 
ship in  language  minority  group,  as  guaranteed 
by  §  5  of  Voting  Rights  Act  of  1965  (42  USCS 
§  1973c). 

SUMMARY 

A  Texas  city  that  was  governed  by  a  commission 
consisting  of  a  mayor  and  two  commissioners,  all 
serving  2-year  terms  through  at-large  elections  us- 
ing a  numbered  post  system,  adopted  a  new  charter 
and  chose  to  be  governed  by  a  city  council  consist- 
ing of  a  mayor  and  four  councilmen  serving  stag- 
gered 2-year  terms.  The  mayor  and  two  of  the 
councilmen  were  to  be  elected  in  even-numbered 
years  through  at-large  elections  using  the  numbered 
post  system,  and  the  other  two  councilmen  were  to 
be  similarly  elected  in  odd-numbered  years.  Four 
Mexican-Americans  challenged  the  constitutionality 
of  the  city's  new  election  procedures.  The  plaintiffs 
discovered  that  the  city  had  never  obtained  approval 
under  §  5  of  the  Voting  Rights  Act  of  1965  (42 
USCS  §  1973c),  and  a  second  suit  was  brought  to 
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enjoin  the  city  from  using  the  new  election  proce- 
dures pending  §  5  preclearance.  The  United  States 
District  Court  for  the  Western  District  of  Texas 
granted  injunctive  relief,  and  the  city  then  sought 
preclearance.  When  the  Attorney  General  objected 
to  the  election  procedures  to  the  extent  that  they 
incorporated  at-large  elections,  a  numbered  post 
system,  and  staggered  terms  for  councilmen,  the  city 
filed  a  suit  under  §  5  for  a  declaratory  judgment 
that  the  changes  did  not  have  the  purpose  or  effect 
of  denying  the  right  to  vote  on  account  of  race, 
color,  or  membership  in  a  language  minority  group. 
The  United  States  District  Court  for  the  District  of 
Columbia  held  that  the  city's  election  procedures 
had  the  effect  of  discriminating  against  protected 
minorities  since  the  numbered  posts  and  staggered 
terms  each  had  a  discriminatory  impact,  particularly 
in  view  of  the  history  of  racial  bloc  voting  in  the 
city. 

On  appeal  from  the  decision  of  the  three-judge 
Federal  District  Court,  the  United  States  Supreme 
Court  vacated  the  District  Court's  judgment  and 
remanded  the  case.  In  an  opinion  by  Powell,  J., 
joined  by  Burger,  Ch.  J.,  and  Brennan,  Rehnojjist, 
Stevens,  and  O'Connor,  JJ.,  and  joined  in  part  (as 
to  holding  1  below)  by  Blackmun,  J.,  it  was  held 
that  (1)  the  city's  entire  election  plan  was  subject  to 
preclearance  under  §  5  of  the  Voting  Rights  Act  of 
1965  (42  USCS  §  1973c)  and  (2)  the  election 
changes  did  not  have  the  effect  of  denying  or 
abridging  the  right  to  vote  on  account  of  race, 
color,  or  membership  in  a  language  minority  group 
as  guaranteed  by  §  5  since  the  numbered  post  sys- 
tem and  staggered  terms  for  councilmen  did  not 
diminish  the  voting  strength  of  the  city's  minorities. 
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Marshall,  J.,  concurring  in  part  and  dissenting  in 
part,  expressed  the  view  that  §  5  of  the  Voting 
Rights  Act  of  1965  (42  USCS  §  1973c)  forbids 
preclearance  of  a  proposed  election  procedure  that 
perpetuates  existing  discrimination. 

Blackmun,  J.,  concurred  in  part  and  dissented  in 
part,  expressing  the  view  that  the  District  Court's 
factual  finding  that  the  electoral  changes  had  a 
retrogressive  effect  on  the  voting  rights  of  minori- 
ties was  not  clearly  erroneous. 

White,  J.,  dissented. 

COUNSEL 

Walter  H.  Mizell  argued  the  cause  for  appellant. 
Jose  Garza  argued  the  cause  for  appellee  Alfred 
Cano. 
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JEFFERSON  COUNTY  PHARMACEUTICAL 
ASSOCIATION,  INC.,  Petitioner 

v 
ABBOTT  LABORATORIES  et  al. 

_  US  — ,  74  L  Ed  2d  882,  103  S  Ct  1011 

Argued  November  8,  1982. 
Decided  February  23,  1983. 

Decision:  Sale  of  pharmaceutical  products  to  state 
and  local  government  hospitals  for  resale  in 
competition  with  private  pharmacies,  held  not 
exempt  from  proscriptions  of  Robinson-Patman 
Act  (15  USCS  §  13). 

SUMMARY 

A  trade  association  of  retail  pharmacists  and  phar- 
macies filed  an  antitrust  suit  in  the  United  States 
District  Court  for  the  Northern  District  of  Alabama 
alleging  that  the  defendant  pharmaceutical  manufac- 
turers, the  Board  of  Trustees  of  the  University  of 
Alabama,  which  operates  pharmacies  in  connection 
with  its  hospitals,  and  a  county  hospital  pharmacy 
had  violated  the  price-discrimination  provisions  of 
the  Robinson-Patman  Act  (15  USCS  §  13)  by  the 
sale  of  the  defendant  manufacturers'  products  to  the 
pharmacies  of  the  university  and  county  hospitals  at 
prices  lower  than  those  charged  the  trade  associa- 
tion's members  for  like  products.  The  trade  associa- 
tion also  alleged  that  the  defendant  pharmacies 
knowingly  induced  such  lower  prices  in  violation  of 
the  Robinson-Patman  Act  and  sold  pharmaceuticals 
to    the    general    public   in    direct   competition   with 
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privately  owned  pharmacies.  The  District  Court 
granted  the  defendants'  motions  to  dismiss  the 
complaint,  holding  that  governmental  purchases  are 
beyond  the  reach  of  the  Robinson-Patman  Act.  The 
United  States  Court  of  Appeals  for  the  Fifth  Circuit 
affirmed  on  the  basis  of  the  District  Court's  Memo- 
randum of  Opinion  (656  F2d  92). 

On  certiorari,  the  United  Supreme  Court  reversed 
and  remanded.  In  an  opinion  by  Powell,  J.,  joined 
by  Burger,  Ch.  J.,  and  White,  Marshall,  and 
Blackmun,  JJ.,  it  was  held  that  the  sale  of  pharma- 
ceutical products  to  state  and  local  governmentally 
operated  pharmacies  for  resale  is  not  exempt  from 
the  proscriptions  of  the  Robinson-Patman  Act  (15 
USCS  §  13)  since  the  exemptions  from  the  Act  do 
not  apply  where  a  state  has  chosen  to  compete  in 
the  private  retail  market. 

Stevens,  J.,  dissented,  expressing  the  views  that 
(1)  as  a  matter  of  law  neither  purchases  nor  sales  by 
governmental  agencies  constitute  "competition" 
with  private  persons  to  which  the  Robinson-Patman 
Act  (15  USCS  §  13)  has  any  application  and  (2)  such 
a  holding  would  more  accurately  reflect  the  under- 
standing of  the  Congress  that  enacted  the  statute 
and  the  lawyers  and  businessmen  who  have  lived 
with  the  statute  on  a  day-to-day  basis  for  almost  half 
a  century. 

O'Connor,  J.,  joined  by  Brennan,  Rehnojjist, 
and  Stevens,  JJ.,  dissented,  expressing  the  view 
that,  given  Congress'  failure  to  delineate  the  extent 
of  the  Robinson-Patman  Act's  (15  USCS  §  13)  cov- 
erage or  noncoverage  of  state  and  local  governmen- 
tal units  which  participate  in  the  private  retail  mar- 
ket, the  Supreme  Court  should  allow  Congress  to 
speak  on  this  issue  rather  than  disrupt  longstanding 
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practices  and  programs  and  judicially  arm  private 
litigants  with  powerful  treble  damages  actions 
against  these  governmental  units. 


COUNSEL 

Joe  L.  Tucker,  Jr.,  argued  the  cause  for  petitioner. 
David   Klingsberg  argued   the   cause   for  respon- 
dents. 
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LOCKHEED  AIRCRAFT  CORPORATION, 

Petitioner 

v 

UNITED  STATES  et  al. 

—  US  —  74  L  Ed  2d  91 1,  103  S  Ct  1033 

Argued  November  30,  1982. 
Decided  February  23,  1983. 

Decision:  Federal  Employees'  Compensation  Act's 
exclusive  liability  provision  (5  USCS  §  8116(c)), 
held  not  to  directly  bar  third-party  indemnity 
action  against  United  States. 

SUMMARY 

The  administrator  of  the  estate  of  a  civilian  em- 
ployee of  the  United  States  Navy  who  had  died  in 
the  crash  of  an  aircraft  operated  by  the  United 
States  Air  Force,  for  which  death  the  United  States 
had  paid  death  benefits  to  the  employee's  survivors 
under  the  Federal  Employees'  Compensation  Act 
(FECA)  (5  USCS  §§8101  et  seq.),  filed  suit  against 
the  aircraft's  manufacturer  in  a  Federal  District 
Court  seeking  damages  for  the  employee's  wrongful 
death  and  for  injuries  suffered  prior  to  death.  The 
aircraft  manufacturer  asserted  a  right  to  indemnifi- 
cation under  the  Federal  Tort  Claims  Act  (28  USCS 
§§  1346(b),  2671  et  seq.)  and  impleaded  the  United 
States  as  a  third-party  defendant.  Subsequently,  the 
manufacturer  settled  the  administrator's  claim  and 
moved  for  summary  judgment  in  the  third-party 
action,  whereupon  the  government  moved  to  dis- 
miss the  third-party  claim  on  the  ground  that  it  was 
barred  by  the  FECA's  exclusive  liability  provision  (5 
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USCS  §  8116(c)),  which  prohibits  actions  against  the 
United  States  by  "an  employee,  his  legal  representa- 
tive, spouse,  dependents,  next  of  kin,  and  any  other 
person  otherwise  entitled  to  recover  damages  from 
the  United  States  .  .  .  because  of  the  [employee's] 
injury  or  death."  The  United  States  District  Court 
for  the  District  of  Columbia  concluded  that  5  USCS 
§  8116(c)  did  not  bar  the  indemnity  claim  and 
granted  the  aircraft  manufacturer  summary  judg- 
ment. The  United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  reversed  (665  F2d 
1330). 

On  certiorari,  the  United  States  Supreme  Court 
reversed  and  remanded.  In  an  opinion  by  Powell, 
J.,  joined  by  Brennan,  White,  Marshall,  Black- 
mun,  Stevens,  and  O'Connor,  JJ.,  it  was  held  that 
the  Federal  Employees'  Compensation  Act's  exclu- 
sive liability  provision  (5  USCS  §  8116(c))  does  not 
directly  bar  a  third-party  indemnity  action  against 
the  United  States,  since  §  8116(c)  was  intended  to 
govern  only  the  rights  of  employees,  their  relatives, 
and  people  claiming  through  or  on  behalf  of  them. 

Rehnquist,  J.,  joined  by  Burger,  Ch.  J.,  dis- 
sented, expressing  the  view  that  where  a  third  party 
has  a  direct  action  against  the  government  it  may 
include  a  claim  for  the  damages  it  has  paid  to  a 
government  employee  but  where  a  third  party's 
claim  is  an  indirect  action  based  on  contribution  or 
indemnity,  Congress's  intent  to  limit  the  liability  of 
the  United  States  should  prevail. 


COUNSEL 

Warner  W.   Gardner  argued   the  cause  for  peti- 
tioner. 
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Carolyn  F.  Corwin  argued  the  cause  for  respon- 
dent. 
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KEVIN  H.  WHITE,  etc.,  et  al.,  Petitioners 

v 

MASSACHUSETTS  COUNCIL  OF 

CONSTRUCTION  EMPLOYERS,  INC.,  et  al. 

_  US  — ,  75  L  Ed  2d  1,  103  S  Ct  1042 

Argued  November  1,  1982. 
Decided  February  28,  1983. 

Decision:  Boston  Mayor's  executive  order  that  all 
construction  projects  funded  in  whole  or  in  part 
by  city  funds  or  funds  which  city  had  authority 
to  administer  be  performed  by  work  force  con- 
sisting of  at  least  half  bona  fide  residents  of 
Boston,  held  not  to  violate  commerce  clause 
(Art  I,  §  8,  cl  3). 

SUMMARY 

The  Mayor  of  Boston,  Massachusetts  issued  an 
executive  order  requiring  all  construction  projects 
funded  in  whole  or  in  part  by  city  funds,  or  funds 
which  the  city  had  the  authority  to  administer,  to  be 
performed  by  a  work  force  consisting  of  at  least  half 
bona  fide  residents  of  Boston.  The  Supreme  Judicial 
Court  of  Massachusetts  held  that  the  order  was 
unconstitutional  under  the  commerce  clause  (Art  I, 
§  8,  cl  3)  (384  Mass  446,  425  NE2d  346). 

On  certiorari,  the  United  States  Supreme  Court 
reversed  and  remanded.  In  an  opinion  by  Rehn- 
quist,  J.,  joined  by  Burger,  Ch.  J.,  and  Brennan, 
Marshall,  Powell,  Stevens,  and  O'Connor,  JJ.,  it 
was  held  that  the  commerce  clause  did  not  prevent 
the   city   from   giving   effect   to   the   Mayor's    order, 
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since  (1)  when  a  state  or  local  government  enters 
the  market  as  a  participant  it  is  not  subject  to  the 
restraints  of  the  commerce  clause,  (2)  insofar  as  the 
city  expended  only  its  own  funds  in  entering  into 
construction  contracts  for  public  projects  it  was  a 
market  participant  and  entitled  to  be  treated  as 
such,  and  (3)  insofar  as  the  Mayor's  executive  order 
was  applied  to  projects  funded  in  part  with  funds 
obtained  from  federal  programs  the  order  was  affir- 
matively sanctioned  by  the  pertinent  regulations  of 
those  programs. 

Blackmun,  J.,  joined  by  White,  J.,  concurring  in 
part  and  dissenting  in  part,  expressed  the  view  that 
(1)  Congress  unquestionably  has  the  power  to  au- 
thorize state  or  local  discrimination  against  inter- 
state commerce  that  otherwise  would  violate  the 
dormant  aspect  of  the  commerce  clause  so  that  the 
mayoral  order  as  applied  to  projects  funded  in  part 
with  federal  revenues  pursuant  to  certain  congres- 
sionally  created  grant  programs  was  valid;  (2)  the 
executive  order  was  not  immune  from  commerce 
clause  scrutiny  insofar  as  it  applied  to  city  activities 
undertaken  without  specific  congressional  authoriza- 
tion. 


COUNSEL 


Laurence  H.  Tribe  argued  the  cause  for  petition- 
ers. 

Paul  J.  Kingston  argued  the  cause  for  respon- 
dents. 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION,  Appellant 

v 

WYOMING  et  al. 

_  US  —  75  L  Ed  2d  18,  103  S  Ct  1054 

Argued  October  5,  1982. 
Decided  March  2,  1983. 

Decision:  Extension  of  Age  Discrimination  in  Em- 
ployment Act  (29  USCS  §§621  et  seq.)  to  state 
and  local  governments,  held  to  be  valid  exercise 
of  congressional  powers  under  commerce 
clause  (Art  I,  §  8,  cl  3). 


SUMMARY 

A  supervisor  for  a  state  game  and  fish  department 
was  involuntarily  retired  at  age  55  by  the  state  of 
Wyoming.  His  dismissal  was  based  on  a  Wyoming 
statute  that  conditions  further  employment  for  game 
and  fish  wardens  who  reach  the  age  of  55  on  the 
approval  of  their  employer.  The  employee  filed  a 
complaint  with  the  Equal  Employment  Opportunity 
Commission,  alleging  that  the  state  had  violated  the 
Age  Discrimination  in  Employment  Act  (29  USCS 
§§621  et  seq.),  which  makes  it  unlawful  for  an 
employer  to  discriminate  against  any  employee  or 
potential  employee  on  the  basis  of  age  and  which 
applies  to  state  and  local  governments  under 
§  11(b)  of  the  Act  (29  USCS  §  630(b)).  The  Com- 
mission filed  suit  in  the  United  States  District  Court 
for  the  District  of  Wyoming,  which,  upon  motion  by 
the  defendants,  dismissed  the  suit,  holding  that  the 
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Age  Discrimination  in  Employment  Act  violated  the 
Tenth  Amendment  doctrine  of  immunity  at  least 
insofar  as  it  regulated  Wyoming's  employment  rela- 
tionships with  its  game  wardens  and  other  law 
enforcement  officials  (514  F  Supp  595). 

On  appeal,  the  United  States  Supreme  Court 
reversed  and  remanded.  In  an  opinion  by  Brennan, 
J.,  joined  by  White,  Marshall,  Blackmun,  and 
Stevens,  JJ.,  it  was  held  that  the  extension  of  the 
Age  Discrimination  in  Employment  Act  to  cover 
state  and  local  governments,  both  on  its  face  and  as 
applied  in  this  case,  was  a  valid  exercise  of  Con- 
gress' powers  under  the  commerce  clause  of  the 
Constitution  (Art  I,  §  8,  cl  3). 

Stevens,  J.,  concurring,  expressed  the  view  that 
the  commerce  clause  was  the  Framers'  response  to 
the  central  problem  that  gave  rise  to  the  Constitu- 
tional itself.  He  also  expressed  the  view  that  the 
case  of  National  League  of  Cities  v  Usery  (1976) 
426  US  833,  49  L  Ed  2d  245,  96  S  Ct  2465,  which 
held  that  a  federal  law  extending  the  statutory 
minimum  wage  and  maximum  hours  provisions  to 
employees  of  states  and  their  political  subdivisions 
exceeded  the  congressional  commerce  power,  was 
not  only  incorrectly  decided,  but  also  was  inconsis- 
tent with  the  central  purpose  of  the  Constitution 
itself  and  that  the  law  would  be  well  served  by  a 
prompt  rejection  of  National  League  of  Cities'  mod- 
ern embodiment  of  the  spirit  of  the  Articles  of 
Confederation. 

Burger,  Ch.  J.,  joined  by  Powell,  Rehnquist, 
and  O'Connor,  JJ.,  dissented,  expressing  the  view 
that  the  Constitution  does  not  grant  the  national 
government  the  power  to  impose  detailed  standards 
governing  the  selection  of  state  employees,  includ- 
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ing  those  charged  with  protecting  people  and 
homes  from  crimes  and  fires,  on  the  states  either 
expressly  or  by  implication  and  it  is  not  wholly 
without  significance  that  Congress  has  not  placed 
similar  limits  on  itself  in  the  exercise  of  its  own 
sovereign  powers. 

Powell,  J.,  joined  by  O'Connor,  J.,  dissented, 
expressing  the  view  that  the  concurring  opinion  of 
Stevens,  J.,  was  incorrect  in  stating  that  the  com- 
merce clause  was  the  Framers'  response  to  the 
central  problem  that  gave  rise  to  the  Constitution 
itself.  He  also  expressed  the  view  that  under  the 
concurring  opinion  of  Stevens,  J.,  there  are  no 
limitations  on  the  ability  of  Congress  to  override 
state  sovereignty  in  exercising  Congress'  powers 
under  the  commerce  clause  and  that  under  this  view 
it  is  not  easy  to  think  of  any  state  function — how- 
ever sovereign — that  could  not  be  preempted. 


COUNSEL 

Solicitor  General  Rex  E.  Lee  argued  the  cause  for 
appellant. 

Bruce  A.  Salzburg  argued  the  cause  for  appellees. 
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UNITED  STATES,  Petitioner 
v 

LEROY  CARLTON  KNOTTS 

_  US  —  75  L  Ed  2d  55,  103  S  Ct  1081 

Argued  December  6,  1982. 
Decided  March  2,  1983. 

Decision:  Monitoring  beeper  signals  from  radio 
transmitter  that  was  placed  in  container  of  chlo- 
roform, held  not  to  invade  any  legitimate  ex- 
pectation of  privacy  and  not  to  constitute  search 
or  seizure  under  Fourth  Amendment. 

SUMMARY 

Government  officers  installed  a  beeper  device, 
which  emitted  periodic  signals  that  could  be  picked 
up  by  a  radio  receiver,  inside  a  container  of  chloro- 
form. When  a  codefendant  purchased  the  chloro- 
form, the  officers  followed  the  car  in  which  the 
container  had  been  placed,  maintaining  contact  by 
using  both  visual  surveillance  and  the  monitor  that 
received  the  signals  sent  from  the  beeper.  Through 
the  use  of  the  beeper  the  officers  ultimately  traced 
the  chloroform  to  the  location  of  the  defendant's 
cabin.  The  officers  secured  a  search  warrant  after 
three  days  of  intermittent  visual  surveillance  of  the 
cabin,  and  they  discovered  a  clandestine  drug  labo- 
ratory in  the  cabin  and  the  container  of  chloroform 
under  a  barrel  outside  the  cabin.  The  United  States 
District  Court  for  the  District  of  Minnesota  denied 
the  defendant's  motion  to  suppress  evidence  based 
on  the  warrantless  monitoring  of  the  beeper,  and 
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the  defendant  was  convicted  for  conspiring  to  man- 
ufacture controlled  substances  in  violation  of  21 
USCS  §  846.  The  United  States  Court  of  Appeals 
for  the  Eighth  Circuit  reversed  the  conviction,  find- 
ing that  the  monitoring  of  the  beeper  was  prohib- 
ited by  the  Fourth  Amendment  because  its  use  had 
violated  the  defendant's  reasonable  expectation  of 
privacy  (662  F2d  515). 

On  certiorari,  the  United  States  Supreme  Court 
reversed.  In  an  opinion  by  Rehnquist,  J.,  joined  by 
Burger,  Ch.  J.,  and  White,  Powell,  and  O'Con- 
nor, JJ.,  it  was  held  that  monitoring  beeper  signals 
did  not  invade  any  legitimate  expectation  of  privacy 
and  that  there  was  neither  a  search  nor  a  seizure 
within  the  contemplation  of  the  Fourth  Amendment 
since  the  governmental  surveillance  conducted  by 
means  of  the  beeper  amounted  principally  to  the 
following  of  an  automobile  on  public  streets,  there 
being  no  expectation  of  privacy  in  having  a  car 
observed  arriving  on  one's  premises  after  leaving  a 
public  highway,  and  since  the  scientific  enhancement 
of  the  beeper  raised  no  constitutional  issues  that 
visual  surveillance  would  not  also  raise. 

Brennan,  J.,  joined  by  Marshall,  J.,  concurred  in 
the  judgment,  expressing  the  view  that  it  would 
have  been  a  much  more  difficult  case  if  the  defen- 
dant had  challenged  the  original  installation  of  the 
beeper  in  the  chloroform  container. 

Blackmun,  J.,  joined  by  Brennan,  Marshall,  and 
Stevens,  JJ.,  concurring  in  the  judgment,  expressed 
the  view  that  the  case  did  not  concern  the  open 
fields  doctrine. 

Stevens,  J.,  joined  by  Brennan  and  Marshall, 
JJ.,  concurred  in  the  judgment,  expressing  the  view 

95 


75  L  Ed  2d  55  DECISIONS:  1982-83  TERM 

that  the  court's  opinion  contained  unnecessarily 
broad  dicta  by  implying  that  the  container  was 
parading  in  open  fields  outside  of  the  cabin  and  by 
suggesting  that  the  Fourth  Amendment  does  not 
inhibit  the  police  from  augmenting  their  sensory 
facilities  with  scientific  and  technological  enhance- 
ment. 


COUNSEL 

Andrew  L.  Frey  argued  the  cause  for  petitioner. 
Mark  W.  Peterson  argued  the  cause  for  respon- 
dent. 
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JOHN  R.  BLOCK,  Secretary  of  Agriculture,  et  al., 

Petitioners 

v 

ONILEA  NEAL 

_  US  — ,  75  L  Ed  2d  67,  103  S  Ct  1089 

Argued  January  19,  1983. 
Decided  March  7,  1983. 

Decision:  Homeowner's  claim  for  negligence  by 
Farmers  Home  Administration  officials  in  super- 
vising construction  of  house,  held  not  to  arise 
out  of  misrepresentation  within  meaning  of 
Federal  Tort  Claims  Act  provision  (28  USCS 
§  2680(h))  and  therefore  not  barred  by  that 
provision. 

SUMMARY 

A  homeowner  obtained  a  loan  from  the  Farmers 
Home  Administration  (FmHA)  under  §  502(a)  of  the 
Housing  Act  of  1949  (42  USCS  §  1472(a))  for  the 
construction  of  a  prefabricated  house.  She  then 
contracted  with  a  builder  to  construct  the  house. 
The  contract  required  the  work  to  conform  to  plans 
approved  by  the  FmHA  and  granted  the  FmHA  the 
right  to  inspect  and  test  all  materials  and  workman- 
ship and  reject  any  that  were  defective.  An  FmHA 
official,  during  and  at  completion  of  construction  of 
the  house,  inspected  the  site  and  reported  that  the 
construction  accorded  with  FmHA-approved  draw- 
ings and  specifications.  The  homeowner,  after  mov- 
ing into  the  house,  discovered,  and  FmHA  officials 
identified,  a  number  of  defects.  The  builder  refused 
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to  comply  with  the  FmHA's  requests  to  cure  these 
defects  in  accordance  with  the  builder's  warranty 
and  the  FmHA  declined  to  pay  for  the  correction  of 
the  defects.  The  United  States  District  Court  for  the 
Eastern  District  of  Tennessee  dismissed  the  home- 
owner's complaint  based  on  the  Federal  Tort  Claims 
Act  (28  USCS  §§  1346(b),  2671-2680)  for  failure  to 
state  a  claim  on  which  relief  could  be  granted  (489 
F  Supp  512).  The  United  States  Court  of  Appeals 
for  the  Sixth  Circuit  reversed,  holding  that  the 
complaint  stated  a  claim  for  negligence  and  that  the 
action  was  not  barred  by  28  USCS  §  2680(h),  which 
precludes  recovery  under  the  Federal  Tort  Claims 
Act  for  any  claim  arising  out  of  misrepresentation 
(646  F2d  1178). 

On  certiorari,  the  United  States  Supreme  Court 
affirmed.  In  an  opinion  by  Marshall,  J.,  joined  by 
Brennan,  White,  Blackmun,  Powell,  Rehnquist, 
Stevens,  and  O'Connor,  JJ.,  it  was  held  that  the 
homeowner's  claim  against  the  government  for  neg- 
ligence by  FmHA  officials  in  supervising  construc- 
tion of  her  home  did  not  arise  out  of  misrepresenta- 
tion within  the  meaning  of  28  USCS  §  2680(h)  and 
was  not  barred  by  this  provision  of  the  Federal  Tort 
Claims  Act  because  the  homeowner  did  not  seek  to 
recover  on  the  basis  of  misstatements  made  by 
FmHA  officials. 

Burger,  Ch.  J.,  concurred  in  the  judgment. 

COUNSEL 

Carter  G.  Phillips  argued  for  the  cause  for  peti- 
tioners. 

Lenny  L.  Croce  argued  the  cause  for  respondent. 
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NORTH  DAKOTA,  Appellant 

v 

UNITED  STATES 

_  us  —  75  L  Ed  2d  77,  103  S  Ct  1095 

Argued  November  2,  1982. 
Decided  March  7,  1983. 

Decision:  State  gubernatorial  consent  to  federal 
acquisition  of  wetlands  easements,  held  re- 
quired and  not  revocable;  United  States'  ability 
to  acquire  easements  pursuant  to  state  consent 
previously  given,  held  not  restricted  by  North 
Dakota  legislation. 

SUMMARY 

The  Secretary  of  the  Interior  is  authorized  by  §  4 
of  the  Migratory  Bird  Hunting  Stamp  Act  (Stamp 
Act)  (16  USCS  §718d)  to  acquire  easements  over 
wetland  areas  suitable  for  migratory  waterfowl 
breeding  and  nesting  grounds  so  long  as  he  com- 
plies with  §  3  of  the  Wetlands  Act  of  1961  (16 
USCS  §715k-5),  which  provides  that  no  land  suit- 
able for  waterfowl  habitats  can  be  acquired  with 
money  from  the  fund  established  for  such  acquisi- 
tions unless  the  acquisition  "has  been  approved"  by 
the  Governor  or  an  appropriate  state  agency  of  the 
state  in  which  the  land  is  located.  Between  1961  and 
1977,  the  successive  Governors  of  North  Dakota 
consented  to  the  acquisition  of  easements  covering 
approximately  1.5  million  acres  of  wetlands  in  that 
state  and  the  United  States  obtained  easements 
covering  about  one-half  of  this   acreage.   In    1977, 
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North  Dakota  enacted  legislation  which  restricted 
the  United  States'  ability  to  acquire  easements  over 
wetlands  by  requiring  the  Governor  to  submit  pro- 
posed wetland  easement  acquisitions  to  the  county 
commissioners  of  the  county  in  which  the  land  was 
located,  by  requiring  detailed  impact  analyses  by  the 
federal  agency  involved  and  the  county  involved, 
both  analyses  being  at  federal  expense,  and  by 
requiring  the  Governor  to  refuse  to  approve  the 
acquisition  if  the  county  involved  did  not  recom- 
mend the  acquisition.  Further,  the  North  Dakota 
statutes  authorized  the  landowner  involved  to  nego- 
tiate the  terms  of  the  sale  and  the  time  period  of  the 
easement,  with  a  maximum  time  period  of  99  years, 
and  to  restrict  the  easement  by  legal  description  to 
the  lands  sought  and  to  drain  any  after-expanded 
wetland  or  water  area  in  excess  of  the  legal  descrip- 
tion. The  United  States  brought  suit  in  the  United 
States  District  Court  for  the  District  of  North  Da- 
kota, seeking  a  declaratory  judgment  that  the  state 
statutes  were  hostile  to  federal  law  and  could  not  be 
applied,  that  any  easement  acquired  in  violation  of 
the  state  statutes  would  nevertheless  be  valid,  and 
that  the  legislative  consent  provision  of  the  Migra- 
tory Bird  Conservation  Act  (16  USCS  §  715f)  did 
not  apply  to  the  acquisition  of  waterfowl  production 
areas  under  the  Stamp  Act.  The  United  States  Dis- 
trict Court  granted  summary  judgment  for  the 
United  States  and  the  United  States  Court  of  Ap- 
peals for  the  Eighth  Circuit  affirmed  (650  F2d  911). 
On  appeal,  the  United  States  Supreme  Court 
affirmed.  In  an  opinion  by  Blackmun,  J.,  joined  by 
Burger,  Ch.  J.,  and  Brennan,  White,  Marshall, 
Powell,  and  Stevens,  JJ.,  it  was  held  that  although 
gubernatorial  consent  was  required  by  §  3  of  the 
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Wetlands  Act  of  1961  (16  USCS  §  715k-5)  prior  to 
federal  acquisition  of  the  wetland  easements,  once 
the  consent  had  been  given  it  could  not  be  revoked. 
It  was  further  held  that  state  legislation  could  not 
restrict  the  United  States'  ability  to  acquire  ease- 
ments pursuant  to  consent  previously  given. 

O'Connor,  J.,  joined  by  Rehnquist,  J.,  concur- 
ring in  part  and  dissenting  in  part,  expressed  the 
view  that  (1)  Congress  did  not  intend  that  guberna- 
torial consents,  once  given,  could  never  be  with- 
drawn even  if  the  United  States  failed  to  acquire  its 
easements  within  a  reasonable  time,  and  (2)  the  case 
should  have  been  remanded  in  order  to  allow  the 
lower  courts  an  opportunity  to  determine  whether 
the  federal  government  had  delayed  unreasonably  in 
making  its  acquisitions. 


COUNSEL 

Robert  O.  Wefald  argued  the  cause  for  appellant, 
Barbara  E.  Etkind  argued  the  cause  for  appellee. 
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CARLISLE  W.  BRISCOE,  CHRIS  P.  VICKERS,  Sr., 

and  JAMES  N.  BALLARD,  Petitioners 

v 

MARTIN  LAHUE  and  JAMES  W.  HUNLEY,  etc. 

_  US  — ,  75  L  Ed  2d  96,  103  S  Ct  1 108 

Argued  November  9,  1982. 
Decided  March  7,  1983. 

Decision:  42  USCS  §  1983,  held  not  to  authorize 
convicted  state  defendant  to  assert  damages 
claim  against  police  officer  for  giving  perjured 
testimony  at  defendant's  criminal  trial. 

SUMMARY 

These  two,  consolidated  cases  presented  the  ques- 
tion of  whether  42  USCS  §  1983  authorizes  a  con- 
victed person  to  assert  a  claim  for  damages  against 
a  police  officer  for  giving  perjured  testimony  at  his 
criminal  trial.  In  the  first  case,  an  individual  was 
convicted  in  state  court  of  burglarizing  a  house 
trailer.  He  then  filed  a  §  1983  complaint  against  a 
member  of  a  police  force,  alleging  that  the  police 
officer  had  violated  his  constitutional  right  to  due 
process  by  committing  perjury  in  the  criminal  pro- 
ceedings leading  to  his  conviction.  In  the  other  case, 
two  individuals  were  jointly  tried  and  convicted  of 
sexual  assault  in  a  state  court.  They  subsequently 
brought  a  civil  action  under  §  1983  against  a  differ- 
ent police  officer,  alleging  that  he  had  deprived 
them  of  their  constitutional  rights  to  due  process 
and  a  fair  trial.  They  alleged  that,  by  giving  false 
testimony  suggesting  that  they  had  been  able  to 
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harmonize  their  stories  before  making  exculpatory 
statements  to  police,  the  officer  had  prejudicially 
diminished  the  credibility  of  those  statements.  In 
the  first  case  the  United  States  District  Court 
granted  the  police  officer's  motion  for  summary 
judgment,  and  in  the  second  case  the  United  States 
District  Court  dismissed  the  complaint.  The  United 
States  Court  of  Appeals  for  the  Seventh  Circuit 
affirmed,  holding  that,  in  litigation  brought  under 
§  1983,  all  witnesses — police  officers  as  well  as  lay 
witnesses — are  absolutely  immune  from  civil  liability 
based  on  their  testimony  in  judicial  proceedings 
(663  F2d  713). 

On  certiorari,  the  United  States  Supreme  Court 
affirmed.  In  an  opinion  by  Stevens,  J.,  joined  by 
Burger,  Ch.  J.,  and  White,  Powell,  Rehnojjist, 
and  O'Connor,  JJ.,  it  was  held  that  42  USCS  §  1983 
does  not  authorize  a  convicted  state  defendant  to 
assert  a  claim  for  damages  against  a  police  officer 
for  giving  perjured  testimony  at  his  criminal  trial. 

Brennan,  J.,  dissenting,  expressed  the  view  that 
the  policies  of  §  1983  and  of  common-law  witness 
immunity,  as  they  apply  to  witnesses  who  are  police 
officers,  do  not  justify  any  absolute  immunity  for 
perjurious  testimony. 

Marshall,  J.,  joined  in  part  by  Blackmun,  J., 
dissenting,  expressed  the  view  that  the  extension  of 
absolute  immunity  to  police  officers  conflicts  funda- 
mentally with  the  language  and  purposes  of  §  1983. 
He  also  expressed  the  view  that  absolute  immunity 
for  witnesses  was  by  no  means  a  settled  legal  propo- 
sition in  1871,  when  §  1983  was  first  promulgated, 
and  that  the  origins  and  history  of  §  1983  strongly 
suggest  that  Congress  meant  to  abrogate  any  abso- 
lute immunity  for  governmental  officials  involved  in 
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the  judicial  process,  including  police  officers.  Fi- 
nally, he  expressed  the  view  that  considerations  of 
public  policy  deemed  necessary  to  justify  absolute 
immunity  in  past  Supreme  Court  cases  do  not  sup- 
port an  absolute  immunity  for  officer- witnesses. 

Blackmun,  J.,  dissenting,  expressed  the  view  that 
there  was  little  support  for  the  decision  in  the 
present  case  either  in  the  language  of  the  statute, 
the  history  of  the  common  law,  the  relevant  legisla- 
tive history,  or  policy  considerations.  He  also  ex- 
pressed the  view  that  if  an  immunity  was  well  estab- 
lished in  the  common  law  in  1871,  careful  analysis 
of  the  policies  supporting  it,  and  those  supporting 
§  1983,  governs  the  determination  whether  that 
immunity  was  retained. 


COUNSEL 

Edmund    B.    Moran,   Jr.,    argued    the    cause    for 
petitioners. 

Harriet  Lipkin  argued  the  cause  for  respondents. 
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HILLSBORO  NATIONAL  BANK,  Petitioner 

v 
COMMISSIONER  OF  INTERNAL  REVENUE 


UNITED  STATES,  Petitioner 

v 

BLISS  DAIRY,  INC. 

_  US  — ,  75  L  Ed  2d  130,  103  S  Ct  1 134 

Argued  November  1,  1982. 
Decided  March  7,  1983. 

Decision:  Tax  benefit  rule,  held  to  ordinarily  apply 
to  require  inclusion  of  income  when  events 
occur  that  are  fundamentally  inconsistent  with 
earlier  deduction  unless  nonrecognition  provi- 
sion of  Internal  Revenue  Code  prevents  it. 


SUMMARY 

These  two  consolidated  cases  presented  the  ques- 
tion of  the  applicability  of  the  tax  benefit  rule  to 
two  corporate  tax  situations.  In  the  first  case  (No. 
81-485),  the  Commissioner  of  Internal  Revenue 
assessed  a  deficiency  against  a  bank  where  the  bank 
recognized  no  income  after  it  had  taken  a  deduction 
in  the  prior  year  for  taxes  imposed  on  its  sharehold- 
ers and  paid  by  the  bank  and  where  the  sharehold- 
ers were  subsequently  granted  a  refund  of  those 
taxes  by  the  state.  Illinois  had  imposed  a  property 
tax  on  shares  held  in  incorporated  banks,  but  Illi- 
nois amended  its  constitution  to  prohibit  such  taxes. 
Illinois  courts  held  the  amendment  unconstitutional, 
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and,  pending  disposition  of  the  case  in  the  United 
States  Supreme  Court,  Illinois  enacted  a  statute 
providing  for  the  collection  of  the  disputed  taxes 
and  the  placement  of  the  receipts  in  escrow.  The 
bank  paid  the  taxes  for  its  shareholders  and  took  a 
deduction  pursuant  to  26  USCS  §  164(e),  which 
permits  a  corporation  to  take  a  deduction  for  taxes 
levied  on  its  shareholders  and  paid  by  the  corpora- 
tion. After  the  United  States  Supreme  Court  upheld 
the  state  constitutional  amendment,  the  amounts  in 
escrow  were  refunded  to  the  shareholders.  The 
Commissioner  required  the  bank  to  include  as  in- 
come the  amount  paid  its  shareholders  from  the 
escrow.  The  Tax  Court  held  that  the  refund  of  the 
taxes,  but  not  the  payment  of  accrued  interest,  was 
includable  in  the  bank's  income.  The  United  States 
Court  of  Appeals  for  the  Seventh  Circuit  affirmed 
(641  F2d  529).  In  the  second  case  (No.  81-930),  the 
Commissioner  increased  a  dairy  corporation's  in- 
come by  $60,000  where  the  corporation  had  de- 
ducted in  the  previous  year  the  full  cost  of  cattle 
feed  purchased  for  use  in  its  operations  pursuant  to 
26  USCS  §  162(a)  as  an  ordinary  and  necessary 
business  expense  and  where  the  corporation,  after 
adopting  a  plan  of  liquidation  2  days  into  the  next 
taxable  year,  distributed  its  assets,  including  the 
cattle  feed  that  was  still  on  hand,  to  the  sharehold- 
ers. The  corporation  reported  no  income  on  the 
transaction,  relying  on  26  USCS  §  336,  which 
shields  a  corporation  from  the  recognition  of  gain 
on  the  distribution  of  property  to  its  shareholders 
on  liquidation.  The  Commissioner  challenged  the 
corporation's  treatment  of  the  transaction,  asserting 
that  the  corporation  should  have  taken  into  income 
the  value  of  the  grain  distributed  to  the  sharehold- 
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ers.  The  corporation  paid  the  resulting  assessment 
of  $60,000  and  sued  for  a  refund  in  the  United 
States  District  Court  for  the  District  of  Arizona.  The 
District  Court  rendered  a  judgment  in  favor  of  the 
corporation,  and  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit  affirmed  (645  F2d  19). 

On  certiorari,  the  United  States  Supreme  Court 
reversed  in  case  No.  81-485,  and  reversed  and 
remanded  in  case  No.  81-930.  In  an  opinion  by 
O'Connor,  J.,  joined  by  Burger,  Ch.  J.,  and  by 
White,  Powell,  and  Rehnquist,  JJ.,  and  joined  in 
part  (as  to  holding  3  below)  by  Brennan,  J.,  it  was 
held  that  (1)  unless  a  nonrecognition  provision  of 
the  Internal  Revenue  Code  prevents  it,  the  tax 
benefit  rule  ordinarily  applies  to  require  the  inclu- 
sion of  income  when  events  occur  that  are  funda- 
mentally inconsistent  with  an  earlier  deduction;  (2) 
with  regard  to  No.  81-485,  the  tax  benefit  rule  did 
not  require  a  corporation  to  recognize  income 
where  it  had  paid  disputed  taxes  for  shareholders 
and  had  deducted  the  amount  of  the  taxes  pursuant 
to  §  164(e)  and  where  the  taxes  were  subsequently 
refunded  by  the  state  to  the  shareholders;  and  (3) 
with  regard  to  No.  81-930,  the  tax  benefit  rule 
required  a  dairy  corporation  to  include  in  income 
the  cattle  feed  distributed  to  shareholders  upon  the 
corporation's  liquidation  where  the  corporation  in 
the  previous  year  had  deducted  the  full  cost  of  the 
cattle  feed  as  an  ordinary  and  necessary  business 
expense  under  §  162(a),  since  the  distribution  of 
expensed  assets  to  shareholders  was  inconsistent 
with  the  earlier  deduction  of  the  cost  and  since 
§  336,  which  provides  that  a  corporation  does  not 
recognize  gain  on  the  distribution  of  appreciated 
property  to  its  shareholders  on  liquidation,  did  not 
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permit  the  liquidating  corporation  to  avoid  the  tax 
benefit  rule. 

Brennan,  J.,  dissented  in  No.  81-485  for  the 
reasons  expressed  in  Part  I  of  Justice  Blackmun's 
dissenting  opinion,  stating  his  belief  that  a  proper 
application  of  the  principles  set  out  in  Part  II  of  the 
Court's  opinion  would  require  an  affirmance  rather 
than  a  reversal  in  No.  81-485. 

Stevens,  J.,  joined  by  Marshall,  J.,  concurred  in 
the  judgment  in  No.  81-485,  but  dissented  in  No. 
81-930,  expressing  the  view  that  the  benefits  re- 
ceived by  the  shareholders  should  not  give  rise  to 
income  on  the  return  of  the  corporate  taxpayer  in 
either  case  since  neither  corporate  taxpayer  ever 
recovered  any  part  of  its  expenditure  for  which  it 
received  a  deduction  in  the  earlier  year. 

Blackmun,  J.,  dissenting,  expressed  the  view  that 
the  better  resolution  would  be  to  make  the  neces- 
sary adjustment  in  the  tax  year  for  which  the  deduc- 
tion was  originally  claimed. 


COUNSEL 

Harvey  B.  Stephens  argued  the  cause  for  peti- 
tioner in  81-485. 

James  Silhasek  argued  the  cause  for  respondent  in 
81-930. 

Solicitor  General  Rex  E.  Lee  argued  the  cause  for 
respondent  in  81-485. 

Solicitor  General  Rex  E.  Lee  argued  the  cause  for 
petitioner  in  81-930. 
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FALLS  CITY  INDUSTRIES,  INC.,  Petitioner 

v 
VANCO  BEVERAGE,  INC. 

_  US  — ,  75  L  Ed  2d  174,  103  S  Ct  1282 

Argued  October  13,  1982. 
Decided  March  22,  1983. 

Decision:  Meeting-competition  defense  of  §  2(b)  of 
Clayton  Act,  as  amended  by  Robinson-Patman 
Act  (15  USCS  §  13(b)),  held  not  so  inflexible  as 
to  be  available  only  if  seller  sets  its  lower  price 
on  customer-by  customer  basis  and  creates 
price  discrimination  by  lowering  rather  than  by 
raising  prices. 

SUMMARY 

A  wholesale  distributor  of  beer  in  Indiana  sued  a 
brewery,  alleging,  among  other  things,  that  the 
brewery  had  discriminated  in  price  in  violation  of 
§  2(a)  of  the  Clayton  Act,  as  amended  by  the  Robin- 
son-Patman Act  (15  USCS  §  13(a)),  which  prohibits 
price  discrimination.  It  was  alleged  that  the  brewery 
sold  its  beer  to  the  wholesale  distributor  in  Indiana 
at  a  higher  price  than  it  charged  a  wholesale  distrib- 
utor in  Kentucky.  The  United  States  District  Court 
for  the  Southern  District  of  Indiana  held  that  the 
distributor  had  made  out  a  prima  facie  case  of  price 
discrimination,  and  it  rejected  the  brewery's  meet- 
ing-competition defense  under  §  2(b)  of  the  Clayton 
Act,  as  amended  by  the  Robinson-Patman  Act  (15 
USCS  §  13(b)),  which  provides  that  a  seller  may 
rebut  a  prima  facie  showing  of  illegal  price  discrimi- 
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nation  by  establishing  that  its  lower  price  to  any 
purchaser  was  made  in  good  faith  to  meet  an 
equally  low  price  of  a  competitor.  The  District 
Court  concluded  that  the  brewery's  higher  Indiana 
price  was  not  set  in  good  faith.  The  United  States 
Court  of  Appeals  for  the  Seventh  Circuit  affirmed 
the  finding  of  liability  (654  F2d  1224).  The  Court  of 
Appeals  held  that  the  distributor  had  established  a 
prima  facie  case  of  illegal  price  discrimination  and 
that  the  brewery  had  not  demonstrated  that  the 
discrimination  was  a  good  faith  effort  to  defend 
against  competitors.  The  Court  of  Appeals  con- 
cluded that  the  meeting-competition  defense  of 
§  2(b)  is  available  only  if  the  seller  sets  its  lower 
price  on  a  customer-by-customer  basis  and  creates 
the  price  discrimination  by  lowering  rather  than  by 
raising  prices. 

On  certiorari,  the  United  States  Supreme  Court 
vacated  and  remanded.  In  an  opinion  by  Blackmun, 
J.,  expressing  the  unanimous  view  of  the  court,  it 
was  held  that  the  meeting-competition  defense  of 
§  2(b)  of  the  Clayton  Act,  as  amended  by  the  Robin- 
son-Patman  Act  (15  USCS  §  13(b)),  was  not  so 
inflexible  as  to  be  available  only  if  the  seller  set  its 
lower  price  on  a  customer-by-customer  basis  and 
created  the  price  discrimination  by  lowering  rather 
than  by  raising  prices.  The  court  held  that  the 
meeting-competition  defense  required  a  seller  at 
least  to  show  the  existence  of  facts  that  would  lead  a 
reasonable  and  prudent  person  to  believe  that  the 
seller's  lower  price  would  meet  the  equally  low  price 
of  a  competitor  and  required  the  seller  to  demon- 
strate that  its  lower  price  was  a  good  faith  response 
to  a  competitor's  low  price. 
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COUNSEL 


Howard  Adler,  Jr.  argued  the  cause  for  petitioner. 

Stephen  M.  Shapiro  argued  the  cause  for  the 
United  States  as  amicus  curiae,  by  special  leave  of 
Court. 

John  T.  Cusack  argued  the  cause  for  respondent. 
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UNITED  STATES,  Petitioner 
v 

GENERIX  DRUG  CORPORATION  et  al. 

_  US  — ,  75  L  Ed  2d  198,  103  S  Ct  1298 

Argued  November  3,  1982. 
Decided  March  22,  1983. 

Decision:  Generic  drug  product,  held  to  be  new 
drug  requiring  Food  and  Drug  Administration 
approval  prior  to  marketing. 

SUMMARY 

The  Federal  Government  initiated  an  action  to 
enjoin  a  distributor  of  generic  drugs  from  distribut- 
ing in  interstate  commerce  a  number  of  generic 
drug  products  that  contain  eight  specified  active 
ingredients.  The  term  "generic  drug"  is  used  to 
describe  a  product  that  contains  the  same  active 
ingredients  but  not  necessarily  the  same  excipients, 
such  as  coatings,  binders,  and  capsules,  as  a  so- 
called  "pioneer  drug"  that  is  marketed  under  a 
brand  name.  In  this  case,  the  government  alleged 
that  the  Food  and  Drug  Administration  (FDA)  had 
never  approved  new  drug  applications  with  respect 
to  any  of  these  products.  Section  505  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  USCS  §355) 
requires  FDA  approval  of  any  new  drug  introduced 
into  interstate  commerce.  The  United  States  District 
Court  for  the  Southern  District  of  Florida  held  that 
a  generic  drug  product  containing  the  same  active 
ingredients  as  the  previously  approved  pioneer  drug 
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is  a  "new  drug"  only  if  there  is  a  reasonable  possi- 
bility that  the  differences  in  excipients  between  the 
generic  product  and  the  pioneer  will  make  the 
generic  product  less  safe  and  effective,  and  the 
court  found  clear  evidence  in  support  of  the  general 
proposition  that  differences  in  excipients  may  affect 
the  safety  and  effectiveness  of  drug  products  (498  F 
Supp  288).  The  United  States  Court  of  Appeals  for 
the  Fifth  Circuit  vacated  the  District  Court's  injunc- 
tion and  remanded  with  instructions  to  dismiss  the 
complaint,  holding  that  the  statutory  prohibition 
against  the  sale  of  a  "new  drug"  without  prior 
approval  does  not  apply  to  a  drug  product  having 
the  same  active  ingredients  as  the  previously  ap- 
proved drug  product,  regardless  of  any  differences 
in  excipients  (654  F2d  1114). 

On  certiorari,  the  United  States  Supreme  Court 
reversed.  In  an  opinion  by  Stevens,  J.,  expressing 
the  unanimous  view  of  the  court,  it  was  held  that  a 
generic  drug  product  is  a  "drug"  within  the  mean- 
ing of  §  201(g)(1)  of  the  Act  (21  USCS  §  321(g)(1)) 
and  it  is  therefore  a  "new  drug,"  subject  to  provi- 
sions of  §  505  of  the  Act  (21  USCS  §  355)  requiring 
prior  approval  of  the  Food  and  Drug  Administration 
before  marketing,  until  the  product  (and  not  merely 
its  active  ingredient)  no  longer  falls  within  the  terms 
of  §201  (p)  of  the  Act  (21  USCS  §  321(p)). 


COUNSEL 

Jerrold  J.    Ganzfried   argued   the   cause   for  peti- 
tioner. 

Robyn  Greene  argued  the  cause  for  respondents. 
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DISTRICT  OF  COLUMBIA  COURT  OF  APPEALS, 

et  al.,  Petitioners 
v 

MARC  FELDMAN  and  EDWARD  J.  HICKEY,  Jr. 

—  US  —  75  L  Ed  2d  206,  103  S  Ct  1303 

Argued  December  8,  1982. 
Decided  March  23,  1983. 

Decision:  United  States  District  Courts,  in  chal- 
lenges to  state  court  decisions  arising  out  of 
judicial  proceedings,  held  not  to  have  subject 
matter  jurisdiction,  but  held  to  have  jurisdiction 
over  complaints  involving  general  attack  on 
constitutionality  of  state  bar  admission  rules. 

SUMMARY 

Two  bar  applicants  filed  petitions  in  the  District 
of  Columbia  Court  of  Appeals  asking  for  waivers  of 
that  court's  District  of  Columbia  bar  admission  rule 
requiring  applicants  to  have  graduated  from  an 
American  Bar  Association  approved  law  school.  The 
District  of  Columbia  Court  of  Appeals  issued  per 
curiam  orders  denying  the  petitions.  The  applicants 
filed  complaints  in  the  United  States  District  Court 
for  the  District  of  Columbia  challenging  the  District 
of  Columbia  Court  of  Appeals'  denial  of  their 
waiver  petitions.  The  United  States  District  Court 
for  the  District  of  Columbia  dismissed  the  com- 
plaints on  the  ground  that  it  lacked  subject  matter 
jurisdiction.  The  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit,  reversing  the 
United  States  District  Court,  held  that  the  District 
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Court  had  jurisdiction  to  review  the  District  of 
Columbia  Court  of  Appeals'  denial  of  the  appli- 
cants' requests  for  waivers  of  the  bar  admission  rule 
(213  App  DC  119,  661  F2d  1295). 

On  certiorari,  the  United  States  Supreme  Court 
vacated  the  judgment  of  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  Circuit  and 
remanded  the  cases  to  the  United  States  District 
Court.  In  an  opinion  by  Brennan,  J.,  in  which 
Burger,  Ch.  J.,  and  White,  Marshall,  Blackmun, 
Powell,  Rehnojjist,  and  O'Connor,  JJ.,  joined,  it 
was  held  that  (1)  the  bar  applicants'  proceedings 
before  the  District  of  Columbia  Court  of  Appeals 
were  judicial  in  nature  since  they  involved  a  judicial 
inquiry  in  which  the  court  was  called  upon  to  inves- 
tigate, declare,  and  enforce  liabilities  as  they  stood 
on  present  or  past  facts  and  under  laws  supposed 
already  to  exist,  (2)  the  United  States  District  Court 
lacked  subject  matter  jurisdiction  over  the  com- 
plaints to  the  extent  that  the  applicants  sought 
review  of  the  District  of  Columbia  Court  of  Appeals' 
denial  of  their  petitions  for  waiver  since  the  United 
States  District  Courts  have  no  jurisdiction  over  chal- 
lenges to  state  court  decisions  in  particular  cases 
arising  out  of  judicial  proceedings  even  if  those 
challenges  allege  that  the  state  court's  action  was 
unconstitutional,  and  (3)  the  United  States  District 
Court  had  jurisdiction  over  the  elements  in  the 
applicants'  complaints  involving  a  general  attack  on 
the  constitutionality  of  the  District  of  Columbia  bar 
admission  rule. 

Stevens,  J.,  dissenting,  expressed  the  view  that 
(1)  the  applicants  could  make  a  general  constitu- 
tional attack  in  the  federal  courts  on  the  rules 
governing  the  admission  of  lawyers   to  practice  in 
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the  District  of  Columbia,  and  (2)  a  United  States 
District  Court  has  jurisdiction  over  a  claim  that 
those  rules  have  been  administered  in  an  unconsti- 
tutional manner. 


COUNSEL 

Daniel  A.  Rezneck  argued  the  cause  for  petition- 
ers. 

Robert  M.  Sussman  argued  the  cause  for  respon- 
dent Marc  Feldman. 

Michael  F.  Healy  argued  the  cause  for  respondent 
Edward  J.  Hickey,Jr. 
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FLORIDA,  Petitioner 

v 

MARK  ROYER 

—  US  —  75  L  Ed  2d  229,  103  S  Ct  1319 

Argued  October  12,  1982. 
Decided  March  23,  1983. 

Decision:  Suspect's  consent  to  search  luggage,  held 
tainted  by  illegal  detention  at  airport  so  as  to 
be  ineffective  to  justify  search  where  law  en- 
forcement officers'  actions  exceeded  permissible 
bounds  of  investigative  stop. 

SUMMARY 

A  suspect  who  fit  the  so-called  "drug  courier 
profile"  was  approached  at  an  airport  by  two  detec- 
tives. Upon  request,  but  without  oral  consent,  the 
suspect  produced  for  the  detectives  his  airline  ticket 
and  his  driver's  license.  The  detectives,  without 
returning  the  airline  ticket  and  license,  asked  the 
suspect  to  accompany  them  to  a  small  room  approx- 
imately 40  feet  away,  and  the  suspect  went  with 
them.  Without  the  suspect's  consent,  a  detective 
retrieved  the  suspect's  luggage  from  the  airline  and 
brought  it  to  the  room.  When  the  suspect  was  asked 
if  he  would  consent  to  a  search  of  his  suitcases,  the 
suspect  produced  a  key  and  unlocked  one  of  the 
suitcases,  in  which  drugs  were  found.  The  suspect 
did  not  object  when  a  detective  pried  open  a  second 
suitcase,  in  which  more  marijuana  was  found.  The 
suspect  was  then  told  that  he  was  under  arrest.  A 
Florida  trial  court  convicted  the  suspect  for  felony 
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possession  of  marijuana  after  finding  that  the  sus- 
pect's consent  to  the  search  was  freely  and  volunta- 
rily given  and  that  the  warrantless  search  was  rea- 
sonable. The  Florida  District  Court  of  Appeal  for 
the  Third  District  reversed,  holding  that  the  suspect 
was  being  illegally  detained  at  the  time  of  his  pur- 
ported consent  to  the  search  of  his  luggage,  and 
that  the  consent  to  search  was  therefore  invalid 
because  tainted  by  the  unlawful  confinement  (389 
So  2d  1007). 

On  certiorari,  the  United  States  Supreme  Court 
affirmed.  Although  unable  to  agree  on  an  opinion, 
five  members  of  the  court  agreed  that  the  detec- 
tives' actions  exceeded  the  permissible  bounds  of  an 
investigative  stop  and  that  the  suspect's  consent  to 
the  search  of  his  suitcases  was  tainted  by  the  illegal 
detention. 

White,  J.,  announced  the  judgment  of  the  court, 
and  in  an  opinion  joined  by  Marshall,  Powell,  and 
Stevens,  JJ.,  expressed  the  view  that,  although  the 
detectives  had  adequate  grounds  for  temporarily 
detaining  the  suspect  and  his  luggage,  the  detention 
to  which  the  suspect  was  subjected  was  a  more 
serious  intrusion  on  his  personal  liberty  than  was 
allowable  on  a  mere  suspicion  of  criminal  activity 
and  that  the  suspect's  consent  to  the  search  of  his 
suitcases  was  tainted  by  the  illegal  detention  and 
was  ineffective  to  justify  the  search. 

Powell,  J.,  concurring,  expressed  the  view  that, 
although  the  public  has  a  compelling  interest  in 
identifying  by  all  lawful  means  those  who  traffic  in 
illicit  drugs  for  personal  profit,  the  suspect  in  this 
case  as  a  practical  matter  was  under  arrest  and  that 
his  surrender  of  the  luggage  key  to  the  detectives 
could  not  be  viewed  as  consensual. 
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Brennan,  J.,  concurred  in  the  result,  expressing 
the  view  that  the  suspect's  consent  to  the  search  of 
his  suitcases  was  tainted  by  an  illegal  arrest  and  that 
the  initial  stop  of  the  suspect  was  also  illegal. 

Blackmun,  J.,  dissenting,  expressed  the  view  that 
the  police  conduct  was  minimally  intrusive  and  rea- 
sonable and  that,  given  the  strength  of  society's 
interest  in  overcoming  the  extraordinary  obstacles 
to  the  detection  of  drug  traffickers,  such  conduct 
should  not  be  subjected  to  a  requirement  of  proba- 
ble cause. 

Rehnquist,  J.,  joined  by  Burger,  Ch.  J.,  and 
O'Connor,  J.,  dissented,  expressing  the  view  that 
the  conduct  of  the  detectives  was  reasonable  as  that 
term  is  used  in  the  Fourth  Amendment. 


COUNSEL 

Calvin  L.  Fox  argued  the  cause  for  petitioner. 
Andrew  L.  Frey  argued  the  cause  for  the  United 
States  as  amicus  curiae. 

Theodore  Klein  argued  the  cause  for  respondent. 
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THURSTON  MOTOR  LINES,  INC.,  Petitioner 

v 
JORDAN  K.  RAND,  LTD. 

_  US  — ,  75  L  Ed  2d  260,  103  S  Ct  1343 

Decided  March  28,  1983 

Decision:  Federal  question  jurisdiction,  held  to  exist 
over  suit  brought  by  common  carrier  to  recover 
motor  freight  charges  required  by  tariffs  on  file 
with  Interstate  Commerce  Commission. 

SUMMARY 

A  common  carrier,  which  was  authorized  by  the 
Interstate  Commerce  Commission  to  transport  com- 
modities, filed  suit  to  recover  motor  freight  charges 
required  by  tariffs  on  file  with  the  Commission, 
which  a  shipper  allegedly  failed  to  pay.  A  United 
States  District  Court  dismissed  the  matter  for  want 
of  subject  matter  jurisdiction,  and  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  affirmed  (682 
F2d811). 

Granting  certiorari,  the  United  States  Supreme 
Court  reversed  and  remanded.  In  a  per  curiam 
opinion  expressing  the  unanimous  view  of  the  court, 
it  was  held  that  federal  question  jurisdiction  existed 
over  a  suit  brought  by  a  common  carrier  to  recover 
motor  freight  charges  required  by  tariffs  on  file  with 
the  Interstate  Commerce  Commission. 
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WASHINGTON,  et  al.,  Appellants 
v 

UNITED  STATES 

_  US  — ,  75  L  Ed  2d  264,  103  S  Ct  1344 

Argued  January  10,  1983. 
Decided  March  29,  1983. 

Decision:  Imposition  of  state  of  Washington's  sales 
tax  on  federal  contractors,  held  not  to  violate 
supremacy  clause  of  United  States  Constitution 
(Art  VI,  cl  2). 


SUMMARY 

Statutes  of  the  state  of  Washington  imposed  a 
sales  tax  on  contractors  that  work  for  the  federal 
government.  Washington  taxed  the  sale  of  nonfed- 
eral projects  to  the  landowner  and  taxed  the  sale  of 
materials  to  federal  contractors.  The  net  result  was 
that  for  federal  projects  the  legal  incidence  of  the 
tax  fell  on  the  contractor  rather  than  the  landowner, 
and  the  tax  was  measured  by  a  lesser  amount  than 
the  tax  on  nonfederal  projects  because  the  contrac- 
tor's labor  costs  and  markup  were  not  included  in 
the  tax  base.  The  United  States  sued  the  state  of 
Washington,  seeking  a  declaratory  judgment  and  a 
permanent  injunction  against  the  assessment  and 
collection  of  the  sales  tax  from  federal  contractors. 
The  United  States  District  Court  for  the  Western 
District  of  Washington  granted  the  United  States' 
motion  for  partial  summary  judgment,  holding  that 
the  statutes  discriminated  against  federal  contractors 
in  violation  of  the  supremacy  clause  of  the  United 
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States  Constitution  (Art  VI,  cl  2).  The  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  affirmed  (654 
F2d  570). 

On  appeal,  the  United  States  Supreme  Court 
reversed.  In  an  opinion  by  Rehnojjist,  J.,  joined  by 
Burger,  Ch.  J.,  and  Brennan,  Powell,  and  O'Con- 
nor, JJ.,  it  was  held  that  the  Washington  sales  tax 
imposed  on  federal  contractors  did  not  violate  the 
supremacy  clause  of  the  United  States  Constitution. 

Blackmun,  J.,  joined  by  White,  Marshall,  and 
Stevens,  JJ.,  dissented,  expressing  the  view  that  the 
sales  tax  violated  the  supremacy  clause  of  the 
United  States  Constitution  since  contractors  for  the 
federal  government  were  singled  out  for  a  special 
tax  that  applied  to  no  other  contractor  within  the 
state. 


COUNSEL 

Kenneth  O.  Eikenberry  argued  the  cause  for  ap- 
pellants. 

Stuart  A.  Smith  argued  the  cause  for  appellee. 
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ILLINOIS,  Petitioner 

v 

ABBOTT  8c  ASSOCIATES,  INC.,  et  al. 

_  US  — ,  75  L  Ed  2d  281,  103  S  Ct  1356 

Argued  November  29,  1982. 
Decided  March  29,  1983. 

Decision:  Clayton  Act  disclosure  provision  (15 
USCS  §  15f(b)),  held  not  to  authorize  Attorney 
General's  turnover  of  grand  jury  materials  to 
state  attorney  general  who  has  not  complied 
with  judicially-developed  standards  implement- 
ing Rule  6(e)  of  Federal  Rules  of  Criminal 
Procedure. 

SUMMARY 

The  state  of  Illinois  filed  a  petition  in  the  United 
States  District  Court  for  the  Northern  District  of 
Illinois  seeking  disclosure  of  transcripts  and  docu- 
ments generated  during  two  federal  grand  jury 
investigations  of  alleged  bid-rigging  in  the  construc- 
tion trades  in  Illinois.  The  Justice  Department  had 
refused  the  state's  request  for  the  grand  jury  materi- 
als, explaining  that  they  could  not  be  disclosed 
without  a  court  order  under  Rule  6(e)  of  the  Fed- 
eral Rules  of  Criminal  Procedure.  The  state  advised 
the  District  Court  that  it  had  already  initiated  civil 
class  actions  against  86  defendants,  charged  in  the 
indictments  or  identified  as  unindicted  coconspira- 
tors, to  recover  damages  based  on  federal  antitrust 
violations.  The  state's  petition  invoked  §  4F(b)  of 
the  Clayton  Act  (15  USCS  §  15f(b)),  which  provides 
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that  the  Attorney  General  of  the  United  States  shall 
assist  state  attorneys  general  in  bringing  antitrust 
actions  by  making  available  to  them  investigative 
files  6r  other  relevant  materials,  and  Rule  6(e)  in 
support  of  the  disclosure.  The  Department  of  Jus- 
tice supported  the  state's  petition,  and  certain  de- 
fendants in  the  civil  suits  and  others  who  had 
testified  before  the  grand  juries  intervened  to  op- 
pose disclosure.  The  District  Court  held  that  tran- 
scripts of  grand  jury  testimony  and  other  materials 
acquired  by  the  grand  jury  through  the  use  of  its 
subpoena  power  were  not  part  of  the  "investigative 
files"  of  the  Attorney  General  of  the  United  States 
within  the  meaning  of  §  4F(b).  Moreover,  the  court 
found  nothing  in  the  legislative  history  of  the  Act  to 
suggest  that  Congress  intended  either  to  authorize 
"unmonitored  disclosure  of  purely  grand  jury  mate- 
rials" without  a  court  order  under  Rule  6(e),  or  to 
modify  the  standard  traditionally  applied  under  Rule 
6(e)  itself,  and  the  court  denied  all  of  the  petitions 
for  disclosure.  Noting  that  the  plain  language  of  the 
Act  authorizes  disclosure  only  "to  the  extent  permit- 
ted by  law"  and  that  the  legislative  history  affirma- 
tively indicates  Congress'  intent  to  preserve  then- 
existing  limitations  on  access  to  grand  jury  materi- 
als, the  United  States  Court  of  Appeals  for  the 
Seventh  Circuit  affirmed  (659  F2d  800). 

On  certiorari,  the  United  States  Supreme  Court 
affirmed.  In  an  opinion  by  Stevens,  J.,  expressing 
the  unanimous  view  of  the  court,  it  was  held  that 
§  4F(b)  does  not  authorize  the  Attorney  General  to 
turn  over  the  entire  investigative  record  of  a  federal 
antitrust  grand  jury  to  a  state  attorney  general  who 
has  not  complied  with  the  judicially-developed  stan- 
dards implementing  Rule  6(e)  since  (1)  one  seeking 
disclosure  under  Rule  6(e)  is  normally  required  to 
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make  a  showing  of  a  particularized  need  in  order  to 
obtain  access  to  grand  jury  materials  and,  under 
that  Rule,  a  state  attorney  general  cannot  obtain 
access  to  federal  grand  jury  proceedings  without 
federal  court  approval  which  cannot  be  obtained 
merely  by  alleging  that  the  materials  are  relevant  to 
an  actual  or  potential  civil  antitrust  action,  (2) 
§  4F(b)'s  legislative  history  supports  the  conclusion 
that  Congress  intended  this  section  to  recognize  the 
rule  of  secrecy  and  did  not  intend  to  change  appli- 
cable law  concerning  grand  jury  materials,  and  (3) 
the  Act's  general  goals  of  enhancing  federal-state 
cooperation  and  encouraging  more  state  lawsuits 
against  price  fixers  are  not  sufficient  to  show  that 
Congress  intended  to  change  existing  rules  of  law, 
absent  Congress'  affirmatively  expressing  its  intent 
to  do  so. 

Brennan,  J.,  joined  by  O'Connor,  J.,  concurring, 
expressed  the  view  that  when  a  District  Court  con- 
siders the  public  interest,  if  any,  served  by  disclo- 
sure to  a  governmental  body,  it  may  properly  in- 
clude consideration  of  a  specific  statutory  policy 
favoring  disclosure  in  particular  circumstances,  such 
as  the  antitrust  statute  in  question  in  this  case. 


COUNSEL 

Thomas  M.  Genovese  argued  the  cause  for  peti- 
tioner. 

Richard  G.  Wilkins  argued  the  cause  for  the 
respondent  United  States  in  support  of  the  peti- 
tioner. 

Michael  B.  Nash  argued  the  cause  for  the  respon- 
dents Abbott  &  Associates,  Inc.,  et  al. 
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MINNEAPOLIS  STAR  AND  TRIBUNE  COMPANY, 

Appellant 

v 

MINNESOTA  COMMISSIONER  OF  REVENUE 

—  US  —  75  L  Ed  2d  295,  103  S  Ct  1365 

Argued  January  12,  1983. 
Decided  March  29,  1983. 

Decision:  State  special  use  tax  assessed  against 
publications  for  costs  of  ink  and  paper  used  in 
producing  publications  held  to  violate  First 
Amendment. 


SUMMARY 

A  Minnesota  tax  statute  provided  for  a  special  use 
tax  on  publications,  assessing  the  tax  on  the  cost  of 
the  ink  and  paper  used  in  producing  the  publica- 
tions. The  statute  exempted  the  first  $100,000  of 
such  costs  in  any  calendar  year  from  the  use  tax. 
Additionally,  publications  were  exempted  from  the 
state's  general  sales  tax.  A  newspaper  instituted  an 
action  in  a  state  court  to  seek  a  refund  of  part  of  the 
use  taxes  it  had  paid,  challenging  the  imposition  of 
the  use  tax  on  ink  and  paper  used  in  publications  as 
a  violation  of  the  guarantees  of  freedom  of  the  press 
and  equal  protection  in  the  First  and  Fourteenth 
Amendments.  The  Supreme  Court  of  Minnesota 
upheld  the  tax  against  the  federal  constitutional 
challenge  (314  NW2d  201). 

On  appeal,  the  United  States  Supreme  Court 
reversed.  In  an  opinion  by  O'Connor,  J.,  joined  by 
Burger,  Ch.  J.,  and  Brennan,  Marshall,  Powell, 
and  Stevens,  JJ.,  and  joined  in  pertinent  part  by 
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Blackmun,  J.,  it  was  held  that  the  special  use  tax 
violated  the  First  Amendment  both  by  singling  out 
the  press  for  the  special  use  tax,  and  by  targeting 
the  tax  against  only  a  small  group  of  newspapers  for 
the  use  of  the  exemption,  which  eliminated  most 
newspapers  from  being  subject  to  the  tax,  the  court 
finding  that  the  state  had  not  met  its  heavy  burden 
of  justifying  the  special  use  tax. 

White,  J.,  concurred  in  part  and  dissented  in 
part,  expressing  the  view  that  (1)  the  exemption  for 
the  first  $100,000  of  paper  and  ink  limited  the 
burden  of  the  Minnesota  tax  to  only  a  few  newspa- 
pers, and  this  feature  alone  was  sufficient  reason  to 
invalidate  the  Minnesota  tax  and  reverse  the  judg- 
ment of  the  Minnesota  Supreme  Court,  but  the 
question  whether  Minnesota  or  another  state  may 
impose  a  use  tax  on  paper  and  ink  that  is  not 
targeted  on  a  small  group  of  newspapers  could  be 
left  for  another  day,  and  (2)  since  the  newspaper  in 
the  case  was  not  disadvantaged  and  was  almost 
certainly  benefited  by  a  use  tax  vis-a-vis  a  sales  tax, 
he  could  not  agree  that  the  First  Amendment  for- 
bids a  state  from  choosing  one  method  of  taxation 
over  another. 

Rehnquist,  J.,  dissented,  expressing  the  view  that 
neither  the  special  use  tax  on  the  press  nor  the 
exemption  from  the  tax  violated  the  First  Amend- 
ment. 


COUNSEL 

Lawrence  C.  Brown  argued  the  cause  for  appel- 
lant. 

Paul  R.  Kempainen  argued  the  cause  for  appellee. 
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STATE  OF  ARIZONA,  Plaintiff 

v 
STATE  OF  CALIFORNIA,  et  al. 

—  US  — ,  75  L  Ed  2d  318,  103  S  Ct  1382 

Argued  December  8,  1982. 
Decided  March  30,  1983. 

Decision:  Extent  of  irrigable  acreage  on  Indian 
reservation  lands  used  to  calculate  rights  of 
Indian  Tribes  to  waters  of  Colorado  River,  held 
not  relitigable  in  interest  of  finality  in  regard  to 
acreage  on  reservation  lands  omitted  by  United 
States  in  making  calculations  of  Indian  Tribes' 
water  rights  established  in  prior  Supreme  Court 
decree. 


SUMMARY 

The  United  States  Supreme  Court,  in  a  case 
within  its  original  jurisdiction,  had  previously  estab- 
lished the  respective  rights  of  three  states  and  vari- 
ous federal  establishments,  including  the  reserva- 
tions of  five  Indian  Tribes,  to  the  Lower  Basin 
waters  of  the  Colorado  River  (Arizona  v  California 
(1963)  373  US  546,  10  L  Ed  2d  542,  83  S  Ct  1468; 
decree,  (1964)  376  US  340,  1 1  L  Ed  2d  757,  84  S 
Ct  755).  In  doing  so,  the  Court  held  in  its  opinion 
that  the  proper  standard  for  calculating  the  water 
rights  of  the  Indian  Tribes  was  the  practicably 
irrigable  acreage  that  existed  within  the  boundaries 
of  the  reservations.  A  provision  of  the  1964  decree 
declared  that  the  Court  retained  jurisdiction  of  the 
case  to  modify  the  decree  or  grant  further  relief 
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when  proper.  Another  provision  of  the  1964  decree 
provided  that  the  water  rights  of  two  of  the  reserva- 
tions could  be  adjusted  to  take  into  account  any 
change  in  irrigable  acreage  brought  about  when 
various  reservation  boundary  disputes  were  finally 
determined.  Later,  a  1979  supplemental  decree  was 
entered  by  the  Court,  identifying  the  present  per- 
fected rights  to  the  use  of  the  mainstream  water  in 
each  state  and  their  priority  dates  as  agreed  upon  by 
the  parties  (Arizona  v  California  (1979)  439  US  419, 
58  L  Ed  2d  627,  99  S  Ct  995).  The  1979  decree 
also  provided  that  the  water  rights  of  the  remaining 
three  reservations  could  also  be  adjusted  when 
various  boundary  disputes  regarding  those  reserva- 
tions were  finally  determined.  The  five  Indian 
Tribes  were  not  parties  to  the  proceedings  leading 
to  the  two  decrees,  the  Tribes'  interest  being  repre- 
sented by  the  United  States  government.  The  1979 
decree  did  not  resolve  the  claims  of  the  United 
States  and  the  Indian  Tribes  that  the  Tribes'  water 
rights  should  be  increased  to  take  into  account 
reservation  lands  with  irrigable  acreage  that  had 
been  omitted  from  the  original  calculations  due  to 
the  United  States'  failure  to  claim  them,  and  also 
new  irrigable  acreage  that  existed  within  land  that 
had  been  newly  recognized  to  be  within  the  reserva- 
tion boundaries,  both  by  orders  of  the  United  States 
Secretary  of  the  Interior  and  by  adjudications  in 
separate  lawsuits  to  quiet  title  to  the  lands.  The 
Court  referred  these  claims  to  a  Special  Master  for 
determination.  Granting  the  Indian  Tribes'  motions 
to  intervene  in  the  hearings  on  these  claims,  the 
Special  Master  issued  a  recommended  decree,  find- 
ing for  the  United  States  and  the  Indian  Tribes  on 
their  claims. 
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On  exceptions  to  the  Special  Master's  report  and 
recommended  decree  and  motions  to  intervene,  the 
United  States  Supreme  Court  sustained  in  part  and 
overruled  in  part  the  exceptions  to  the  Special 
Master's  report,  and  granted  the  motions  to  inter- 
vene. In  an  opinion  by  White,  J.,  joined  by  Burger, 
Ch.  J.,  and  Powell,  Rehnqjjist,  and  O'Connor,  JJ., 
it  was  held  that  (1)  the  motions  of  the  Indian  Tribes 
to  intervene  should  be  granted,  since  any  Eleventh 
Amendment  immunity  of  the  states  from  an  action 
by  the  Indian  Tribes  did  not  apply,  and  the  Indians 
had  met  the  requirements  for  permissive  interven- 
tion, (2)  the  Indian  Tribes'  water  rights  should  not 
be  increased  to  take  into  account  the  omitted  lands, 
since  the  interest  in  finality  dictated  against  relitiga- 
tion of  the  issue,  and  the  provision  in  the  1964 
decree  allowing  the  Court  to  amend  the  decree  or 
grant  further  relief  when  proper  did  not  require 
otherwise,  there  also  being  no  conflict  of  interest  or 
legally  inadequate  representation  on  the  part  of  the 
United  States  when  representing  the  Indian  Tribes' 
interests,  (3)  the  Indian  Tribes'  water  rights  should 
not  be  increased  to  take  into  account  the  irrigable 
acreage  existing  witjiin  the  new  lands  determined  by 
the  Secretary  of  the  Interior  to  be  within  their 
reservation  boundaries,  the  disputed  boundaries  not 
having  been  "finally  determined"  by  the  Secretary's 
order  within  the  meaning  of  the  provision  in  the 
1964  decree,  and  (4)  the  Indian  Tribes'  water  rights 
should  be  increased  to  take  into  account  the  irriga- 
ble acreage  within  the  lands  adjudicated  to  be 
within  the  reservation  boundaries  in  the  actions  to 
quiet  title,  the  actions  having  "finally  determined" 
the  disputed  reservation  boundaries  within  the 
meaning  of  the  provision  of  the  1964  decree. 
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Brennan,  J.,  joined  by  Blackmun,  and  Stevens, 
JJ.,  concurred  in  part  and  dissented  in  part,  express- 
ing the  view  that  (1)  the  Indian  Tribes'  motions  to 
intervene  should  be  granted,  (2)  the  Indian  Tribes' 
water  rights  should  be  increased  to  take  into  ac- 
count the  lands  omitted  under  the  prior  decree, 
since  the  interest  in  finality  was  limited,  the  Tribes 
would  otherwise  suffer  a  manifest  injustice  if  the 
omitted  lands  were  not  included,  and  the  states 
would  not  be  substantially  prejudiced  by  taking  into 
account  the  omitted  lands,  and  (3)  the  Special  Mas- 
ter's resolution  of  the  boundary  disputes  when  tak- 
ing into  account  the  irrigable  acreage  within  the 
boundaries  newly  recognized  by  the  Secretary  of  the 
Interior,  so  as  to  increase  the  Indian  Tribes'  water 
rights,  should  be  upheld. 

Marshall,  J.,  did  not  participate. 

COUNSEL 

Carl  Boronkay  and  Ralph  Hunsaker  argued  the 
cause  for  the  State  parties. 

Lawrence  A.  Aschenbrenner  argued  the  cause  for 
the  Indian  tribes. 

Louis  F.  Claiborne  argued  the  cause  for  the 
United  States. 
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MELVIN  E.  TUTEN,  Petitioner 

v 

UNITED  STATES 

_  US  —  75  L  Ed  2d  359,  103  S  Ct  1412 

Argued  March  1,  1983. 
Decided  March  30,  1983. 

Decision:  Conviction  of  youth  offender  who  had 
been  placed  on  probation  under  Federal  Youth 
Corrections  Act  of  1950  (18  USCS  §§5005  et 
seq.),  held  not  to  be  automatically  set  aside 
after  youth  served  full  term  of  probation  where 
court  had  not  exercised  its  discretion  to  dis- 
charge him  unconditionally  prior  to  expiration 
of  maximum  period  of  probation. 

SUMMARY 

A  defendant,  when  he  was  19  years  old,  pleaded 
guilty  to  the  charge  of  carrying  a  pistol  without  a 
license  in  violation  of  a  provision  of  the  District  of 
Columbia  Code.  He  was  placed  on  probation  for  2 
years  under  the  Federal  Youth  Corrections  Act  of 
1950  (18  USCS  §§  5005  et  seq.).  At  the  end  of  the 
2-year  probationary  period,  he  was  unconditionally 
discharged  from  the  Youth  Corrections  Act  pro- 
gram. 9  years  after  that  conviction,  the  defendant 
again  was  tried  and  convicted  of  carrying  a  pistol 
without  a  license  under  the  same  provision  of  the 
District  of  Columbia  Code,  and  the  defendant  was 
sentenced  as  a  felon,  rather  than  as  a  misdemean- 
ant, under  a  recidivist  provision  of  the  District  of 
Columbia  Code.  The  defendant  contended  that  the 
earlier  conviction  could  not  properly  provide  the 
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basis  for  his  being  sentenced  as  a  recidivist  because 
that  conviction  had  been  expunged  under  the  Youth 
Corrections  Act  following  his  successful  completion 
of  the  2-year  probationary  term.  The  District  of 
Columbia  Court  of  Appeals  rejected  this  assertion 
and  affirmed  the  sentence  (440  A2d  1008). 

On  certiorari,  the  United  States  Supreme  Court 
affirmed.  In  an  opinion  by  Marshall,  J.,  expressing 
the  unanimous  view  of  the  court,  it  was  held  that  (1) 
the  conviction  of  a  youth  offender  who  has  been 
placed  on  probation  under  the  Youth  Corrections 
Act  is  not  automatically  set  aside  after  the  youth 
serves  his  full  term  of  probation  where  the  court  has 
not  exercised  its  discretion  to  discharge  him  uncon- 
ditionally prior  to  the  expiration  of  the  maximum 
period  of  probation  theretofore  fixed  by  the  court; 
and  (2)  the  trial  court  was  therefore  free  to  take  the 
previous  conviction  into  account  in  imposing  sen- 
tence under  the  recidivist  provision  of  the  District  of 
Columbia  penal  statute. 


COUNSEL 

Linda  Gillespie  Stuntz  argued  the  cause  for  peti- 
tioner. 

Barbara  E.  Etkind  argued  the  cause  for  respon- 
dent. 
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LOCAL  926,  INTERNATIONAL  UNION  OF 

OPERATING  ENGINEERS,  AFL-CIO,  et  al., 

Appellants 

v 

ROBERT  C.JONES 

_  US  — ,  75  L  Ed  2d  368,  103  S  Ct  1453 

Argued  December  1,  1982. 
Decided  April  4,  1983. 

Decision:  State  court  action  brought  by  one  who  is 
"supervisor"  within  meaning  of  §  2(11)  of  Na- 
tional Labor  Relations  Act  (29  USCS  §  152(11)) 
for  interference  by  union  with  his  contractual 
relationships  with  his  employer,  held  preempted 
by  National  Labor  Relations  Act. 

SUMMARY 

An  equipment  superintendent  who  was  discharged 
from  employment  filed  a  charge  with  a  Regional 
Director  of  the  National  Labor  Relations  Board 
against  a  labor  union,  alleging  that  the  union  had 
procured  his  discharge  and  had  coerced  the  em- 
ployer in  the  selection  of  its  supervisors  and  bar- 
gaining representative  in  violation  of  §  8(b)(1)(A)  of 
the  National  Labor  Relations  Act  (29  USCS 
§  158(b)(1)(A)),  which  forbids  a  union  to  coerce 
employees  in  the  exercise  of  their  rights  to  engage 
in  concerted  action,  and  §  8(b)(1)(B)  of  the  Act  (29 
USCS  §  158(b)(1)(B)),  which  forbids  a  union  to 
coerce  an  employer  in  the  choice  of  his  bargaining 
representative.  The  Regional  Director  refused  to 
issue  a  complaint,  concluding  that  there  was  insufn- 
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cient  evidence  to  establish  that  the  union  had 
caused  the  discharge  or  had  coerced  the  employer 
in  the  selection  of  its  collective  bargaining  represen- 
tative. Instead  of  appealing  to  the  Board's  General 
Counsel,  the  discharged  superintendent  brought  an 
action  in  state  court,  suing  both  the  union  and  the 
employer  and  alleging  that  the  union  had  interfered 
with  the  contract  between  him  and  the  employer. 
The  Georgia  trial  court  dismissed  the  complaint, 
concluding  that  the  common  law  tort  action  had 
been  preempted  because  the  subject  matter  of  the 
complaint  was  arguably  within  the  exclusive  jurisdic- 
tion of  the  National  Labor  Relations  Board.  The 
Georgia  Court  of  Appeals  reversed  the  dismissal  of 
the  case  against  the  union,  holding  that  the  state 
cause  of  action  was  not  preempted  by  federal  labor 
laws  (159  Ga  App  693,  285  SE2d  30).  The  Georgia 
Supreme  Court  denied  review. 

On  appeal,  the  United  States  Supreme  Court, 
treating  the  case  as  a  petition  for  writ  of  certiorari, 
granted  the  petition  and  reversed.  In  an  opinion  by 
White,  J.,  joined  by  Burger,  Ch.  J.,  and  Brennan, 
Marshall,  Blackmun,  and  Stevens,  JJ.,  it  was  held 
that  a  state  court  action  brought  by  one  who  was  a 
"supervisor"  within  the  meaning  of  §2(11)  of  the 
National  Labor  Relations  Act  (29  USCS  §  152(11)) 
for  interference  by  a  union  with  his  contractual 
relationships  with  his  employer  was  preempted  by 
the  National  Labor  Relations  Act  (29  USCS  §§151 
et  seq.) 

Rehnqjjist,  J.,  joined  by  Powell  and  O'Connor, 
JJ.,  dissented,  expressing  the  view  that  the  state  and 
federal  controversies  at  issue  were  not  identical  and 
that  the  National  Labor  Relations  Act  did  not 
preempt  the  state  law  claims. 
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COUNSEL 

Laurence  Gold  argued  the  cause  for  appellants. 

Elinor  Hadley  Stillman  argued  the  cause  for  the 
National  Labor  Relations  Board  as  amicus  curiae  by 
special  leave  of  Court. 

Robert  F.  Gore  argued  the  cause  for  appellee. 
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METROPOLITAN  EDISON  COMPANY,  Petitioner 

v 
NATIONAL  LABOR  RELATIONS  BOARD  et  al. 

_  US  —  75  L  Ed  2d  387,  103  S  Ct  1467 

Argued  January  11,  1983. 
Decided  April  4,  1983. 

Decision:  Imposition  of  more  severe  sanctions  on 
union  officials  than  on  other  employees  for 
participating  in  unlawful  work  stoppage,  held  to 
violate  §  8(a)(3)  of  National  Labor  Relations  Act 
(29  USCS  §  158(a)(3))  where  union  had  not 
imposed  contractual  duties  on  its  officials  to 
ensure  integrity  of  no-strike  clause. 

SUMMARY 

Despite  a  no-strike  clause  in  a  collective  bargain- 
ing agreement,  members  of  an  electrical  workers 
labor  union  participated  in  four  unlawful  work  stop- 
pages between  1970  and  1974.  On  each  occasion 
the  employer  disciplined  the  local  union  officials 
more  severely  than  the  other  participants.  The  un- 
ion twice  filed  a  grievance  because  of  the  disparate 
treatment  accorded  its  officials,  and  in  both  cases 
the  arbitrators  upheld  the  employer's  actions.  In 
1977,  an  unrelated  union  set  up  an  informational 
picket  line,  and  members  of  the  electrical  workers 
union  refused  to  cross  the  picket  line.  When  the 
picket  line  eventually  came  down,  the  employer 
disciplined  all  of  its  employees  who  refused  to  cross 
the  picket  line  by  imposing  5  to  10-day  suspensions. 
Two  officials  of  the  electrical  workers  union,  how- 
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ever,  each  received  25-day  suspensions  for  their 
failure  to  attempt  to  end  the  strike  by  crossing  the 
picket  line.  The  union  filed  an  unfair  labor  practice 
charge,  and  an  administrative  law  judge  concluded 
that  selective  discipline  of  the  union  officials  vio- 
lated §§  8(a)(1)  and  (3)  of  the  National  Labor  Rela- 
tions Act  (29  USCS  §§  158(a)(1)  and  (3)).  The 
National  Labor  Relations  Board  affirmed  the  admin- 
istrative law  judge's  conclusions  and  findings.  The 
United  States  Court  of  Appeals  for  the  Third  Circuit 
enforced  the  Board's  order,  holding  that  an  em- 
ployer may  impose  greater  discipline  on  union  offi- 
cials only  when  the  collective  bargaining  agreement 
specifies  that  the  officials  have  an  affirmative  duty  to 
prevent  illegal  work  stoppages  and  that  if  the  agree- 
ment does  not  provide  for  such  a  duty  any  disparate 
treatment  of  union  officials  violates  §  8(a)(3),  which 
makes  it  an  unfair  labor  practice  for  an  employer  by 
discrimination  in  regard  to  hire  or  tenure  of  em- 
ployment or  any  term  or  condition  of  employment 
to  encourage  or  discourage  membership  in  any 
labor  organization  (663  F2d  478). 

On  certiorari,  the  United  States  Supreme  Court 
affirmed.  In  an  opinion  by  Powell,  J.,  expressing 
the  unanimous  view  of  the  court,  it  was  held  that 
the  imposition  of  more  severe  sanctions  on  union 
officials  than  on  other  employees  for  participating  in 
an  unlawful  work  stoppage  violates  §  8(a)(3)  of  the 
National  Labor  Relations  Act  (29  USCS  §  158(a)(3)) 
where  the  union  has  not  clearly  imposed  contractual 
duties  on  its  officials  to  ensure  the  integrity  of  no- 
strike  clauses. 
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COUNSEL 

Donald  F.  Sileo  argued  the  cause  for  petitioner. 

Norton  J.  Come  argued  the  cause  for  the  respon- 
dent National  Labor  Relations  Board. 

Laurence  J.  Cohen  argued  the  cause  for  the  re- 
spondent Local  Union  563,  IBEW. 
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UNITED  STATES  POSTAL  SERVICE  BOARD  OF 

GOVERNORS,  Petitioner 

v 

LOUIS  H.  AIKENS 

_  US  —  75  L  Ed  2d  403,  103  S  Ct  1478 

Argued  November  9,  1982. 
Decided  April  4,  1983. 

Decision:  Plaintiff  in  job  discrimination  action  under 
Title  VII  of  Civil  Rights  Act  of  1964  (42  USCS 
§§  2000e  et  seq.),  held  not  required  to  submit 
direct  evidence  of  discriminatory  intent  to  allow 
court  to  reach  question  of  discrimination. 


SUMMARY 

A  black  employee  filed  suit  under  Title  VII  of  the 
Civil  Rights  Act  of  1964  (42  USCS  §§  2000e  et  seq.) 
claiming  that  his  employer  discriminated  against 
him  on  account  of  his  race  by  refusing  to  promote 
him  to  higher  positions.  The  United  States  District 
Court  for  the  District  of  Columbia  entered  judg- 
ment in  favor  of  the  employer,  but  the  United  States 
Court  of  Appeals  for  the  District  of  Columbia  Cir- 
cuit reversed  (642  F2d  514).  The  United  States 
Supreme  Court  vacated  the  Court  of  Appeals'  judg- 
ment and  remanded  (453  US  902,  69  L  Ed  2d  989, 
101  S  Ct  3135).  On  remand,  the  Court  of  Appeals 
reaffirmed  its  earlier  holding  that  the  District  Court 
had  erred  in  requiring  the  employee  to  offer  direct 
proof  of  discriminatory  intent,  and  also  held  that 
the  District  Court  erred  in  requiring  the  employee 
to  show,  as  part  of  his  prima  facie  case,  that  he  was 
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as  qualified  or  more  qualified  than  the  people  who 
were  promoted  (665  F2d  1057). 

On  certiorari,  the  United  States  Supreme  Court 
vacated  and  remanded  the  case  to  the  District 
Court.  In  an  opinion  by  Rehnquist,  J.,  joined  by 
Burger,  Ch.  J.,  and  Brennan,  White,  Blackmun, 
Powell,  Stevens,  and  O'Connor,  JJ.,  it  was  held  that 
the  District  Court  erroneously  thought  that  the 
employee  was  required  to  submit  direct  evidence  of 
discriminatory  intent  and  erroneously  focused  on 
the  question  of  prima  facie  case  rather  than  directly 
on  the  question  of  discrimination,  so  that  the  Su- 
preme Court  could  not  be  certain  that  the  findings 
of  fact  of  the  District  Court  in  favor  of  the  employer 
were  not  influenced  by  the  District  Court's  mistaken 
view  of  the  law. 

Blackmun,  J.,  joined  by  Brennan,  J.,  concurred, 
expressing  the  view  that  this  decision  reaffirms  the 
established  framework  for  Title  VII  cases  under 
which,  once  the  plaintiff  employee  has  made  out  a 
prima  facie  case  and  the  defendant  employer  pre- 
sents a  legitimate,  nondiscriminatory  reason  for  the 
employment  decision,  the  plaintiff  bears  the  burden 
of  demonstrating  that  the  employer's  reason  is  pre- 
textual,  that  is,  it  is  not  the  true  reason  for  the 
employment  decision. 

Marshall,  J.,  concurred  in  the  judgment. 


COUNSEL 

Lawrence  G.  Wallace  argued  the  cause  for  peti- 
tioner. 
Jack  Greenberg  argued  the  cause  for  respondent. 
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FRANK  RUSH,  et  al.,  Petitioners 
v 

KEVIN  RUTLEDGE 

_  US  —  75  L  Ed  2d  413,  103  S  Ct  1483 

Argued  January  12,  1983. 
Decided  April  4,  1983. 

Decision:  Allegations  of  racial  or  class-based  invidi- 
ously discriminatory  animus,  held  not  required 
to  establish  cause  of  action  under  first  part  of 
42  USCS  §  1985(2). 


SUMMARY 

A  white  football  player  asserted  a  variety  of  com- 
mon-law and  statutory  claims  against  the  university 
he  once  attended  and  its  officials  arising  out  of 
incidents  which  occurred  while  he  was  a  member  of 
the  college  football  team.  One  of  his  claims  was  that 
three  officials — the  athletic  director  of  the  university, 
the  head  football  coach,  and  the  assistant  football 
coach — engaged  in  a  conspiracy  to  intimidate  and 
threaten  various  potential  material  witnesses  in  or- 
der to  prevent  them  from  testifying  "freely,  fully 
and  truthfully"  in  his  lawsuit  in  federal  court.  The 
United  States  District  Court  for  the  District  of  Ari- 
zona granted  a  motion  to  dismiss  the  entire  com- 
plaint on  the  grounds  that  the  action  was  barred  by 
the  Eleventh  Amendment  and  that  the  football 
player  had  failed  to  allege  a  violation  of  his  civil 
rights.  It  concluded  that  the  player  had  failed  to 
state  a  claim  under  42  USCS  §  1985  because  he  had 
not  shown  that  he  was  a  member  of  an  identifiable 
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class,  and  because  his  general  allegations  of  a  con- 
spiracy were  unsupported  by  specific  facts.  The 
United  States  Court  of  Appeals  for  the  Ninth  Circuit 
affirmed  the  dismissal  of  all  federal  civil  rights 
claims  except  for  a  claim  based  on  the  first  clause  of 
42  USCS  §  1985(2),  which  proscribes  intimidation 
of  witnesses  in  the  federal  courts,  and  declined  to 
pose  a  limitation  on  possible  plaintiffs  under  that 
part  of  §  1985(2)  to  individuals  alleging  racial  or 
class-based  invidiously  discriminatory  animus  (660 
F2d  1345). 

On  certiorari,  the  United  States  Supreme  Court 
affirmed.  In  an  opinion  by  Stevens,  J.,  expressing 
the  unanimous  view  of  the  court,  it  was  held  that 
persons  seeking  to  prove  a  violation  of  their  rights 
under  the  first  clause  of  42  USCS  §  1985(2)  need 
not  allege  that  the  conspiracy  was  motivated  by 
racial  or  class-based  animus  since  the  legislative 
history  supports  this  conclusion  as  protection  of  the 
processes  of  the  federal  courts  was  an  essential 
component  of  Congress'  solution  to  disorder  and 
anarchy  in  the  southern  states  and  neither  propo- 
nents nor  opponents  of  the  bill  had  any  doubt  that 
the  Constitution  gave  Congress  the  power  to  pro- 
hibit intimidation  of  parties,  witnesses,  and  jurors  in 
federal  courts. 


COUNSEL 

Michael  L.  Gallagher  argued  the  cause  for  peti- 
tioners. 

Robert  Ong  Hing  argued  the  cause  for  respon- 
dent. 
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TEXAS,  Petitioner 
v 

CLIFFORD  JAMES  BROWN 

—  US  —  75  L  Ed  2d  502,  103  S  Ct  1535 

Argued  January  12,  1983. 
Decided  April  19,  1983. 

Decision:  Police  officer's  seizure  of  balloon  sus- 
pected of  containing  illegal  narcotics  from  auto- 
mobile at  routine  driver's  license  checkpoint, 
held  not  to  violate  Fourth  Amendment  under 
"plain  view"  doctrine. 

SUMMARY 

At  a  routine  driver's  license  checkpoint,  a  police 
officer  saw  a  green  party  balloon,  knotted  near  the 
tip,  drop  from  the  hands  of  a  driver  of  a  stopped 
automobile  to  his  seat.  The  officer  then  shifted  his 
position  to  obtain  a  better  view  and  saw  several 
plastic  vials,  quantities  of  loose  white  powder,  and 
an  open  bag  of  party  balloons  in  the  glove  compart- 
ment. The  officer  told  the  driver  to  get  out  of  the 
car  after  the  driver  told  him  he  had  no  license  in  his 
possession.  The  driver  complied,  and  the  police 
officer  took  the  balloon  out  of  the  car,  the  balloon 
seeming  to  contain  a  sort  of  powdery  substance. 
After  the  officer  displayed  the  balloon  to  a  fellow 
officer,  they  advised  the  driver  that  he  was  under 
arrest.  They  also  conducted  an  on-the-scene  inven- 
tory of  the  car,  discovering  several  plastic  bags 
containing  a  green  leafy  substance  and  a  large 
bottle  of  milk  sugar.  These  items  and  the  balloon 
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were  seized  by  the  police  officers.  At  a  suppression 
of  evidence  hearing,  a  police  department  chemist 
testified  that  the  substance  in  the  balloon  was  her- 
oin, and  that  narcotics  were  frequently  packaged  in 
ordinary  party  balloons.  The  driver  was  subse- 
quently convicted  in  the  District  Court  of  Tarrant 
County,  Texas,  for  possession  of  heroin  in  violation 
of  state  law.  The  Court  of  Criminal  Appeals  of 
Texas  reversed  his  conviction,  holding  that  the 
evidence  should  have  been  suppressed  because  it 
was  obtained  in  violation  of  the  Fourth  Amendment 
of  the  United  States  Constitution,  and  rejecting  the 
state's  contention  that  the  "plain  view"  doctrine 
justified  the  police  seizure  (617  SW2d  196). 

On  certiorari,  the  United  States  Supreme  Court 
reversed  and  remanded.  Although  unable  to  agree 
on  an  opinion,  all  of  the  members  of  the  court 
agreed  that  under  the  "plain  view"  doctrine,  the 
police  officer's  seizure  of  the  balloon  did  not  violate 
the  warrant  requirement  of  the  Fourth  Amendment, 
since  the  police  officer  had  probable  cause  to  be- 
lieve that  the  balloon  contained  an  illegal  substance, 
even  though  the  substance  itself  was  not  visible. 

Rehnquist,  J.,  announced  the  judgment  of  the 
court,  and  in  an  opinion  joined  by  Burger,  Ch.  J., 
White,  J.,  and  O'Connor,  J.,  expressed  the  view 
that  the  officer's  seizure  of  the  balloon  was  justified 
under  the  "plain  view"  doctrine  as  an  exception  to 
the  warrant  requirement  of  the  Fourth  Amendment, 
since  (1)  it  was  not  disputed  that  the  police  officer's 
initial  stop  of  the  vehicle  was  valid,  it  was  beyond 
dispute  that  the  officer's  shining  of  his  flashlight  did 
not  violate  Fourth  Amendment  rights,  and  the  offi- 
cer could  properly  shift  his  position  to  gain  a  better 
view  of  the  car's  interior  and  glove  compartment; 
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(2)  the  requirement  that  the  incriminating  nature  of 
the  item  be  "immediately  apparent"  to  the  officer 
was  satisfied,  the  officer  having  probable  cause  to 
believe  that  the  balloon  contained  an  illicit  sub- 
stance, as  he  was  aware  from  his  own  experience 
and  from  discussions  with  other  officers  that  bal- 
loons tied  in  a  similar  manner  were  often  used  to 
carry  narcotics,  and  the  items  in  the  glove  compart- 
ment suggested  possession  of  illicit  substances;  and 

(3)  any  requirement  under  the  "plain  view"  doctrine 
that  the  evidence  be  discovered  "inadvertently"  was 
satisfied,  the  circumstances  giving  no  suggestion 
that  the  roadblock  was  a  pretext  whereby  evidence 
of  narcotics  might  be  uncovered  in  "plain  view"  in 
the  course  of  checking  driver's  licenses. 

White,  J.,  concurring,  joined  the  plurality  opin- 
ion, but  disagreed  that  plain  view  seizures  are  valid 
only  if  the  viewing  is  "inadvertent,"  expressing  the 
view  that  the  court  did  not  purport  to  endorse  that 
view  in  its  opinion  in  the  case. 

Powell,  J.,  joined  by  Blackmun,  J.,  concurring  in 
the  judgment,  agreed  with  much  of  the  plurality's 
opinion  relating  to  the  application  in  the  case  of  the 
plain  view  exception  to  the  warrant  clause  of  the 
Fourth  Amendment,  expressing  the  view  that  (1)  the 
plurality's  opinion,  however,  went  well  beyond  the 
application  of  the  exception  in  that  it  appeared  to 
accord  less  significance  to  the  warrant  clause  of  the 
Fourth  Amendment  than  was  justified  by  the  lan- 
guage and  purpose  of  that  amendment;  and  (2)  the 
police  officer's  seizure  of  the  balloon  did  not  violate 
the  Fourth  Amendment,  the  judgment  of  the  court 
being  consistent  with  principles  established  by  the 
court's  prior  decisions,  since  it  was  conceded  that 
the  officer's  initial  intrusion  was  lawful  and  that  the 
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discovery  of  the  balloon  was  inadvertent,  and  the 
officer  had  probable  cause  to  believe  that  the  bal- 
loon contained  illegal  narcotics,  as  the  officer  had 
previously  made  an  arrest  where  narcotics  were 
carried  in  tied  balloons,  other  officers  had  told  him 
of  such  cases,  and  even  if  not  generally  known  that 
balloons  were  common  containers  for  illegal  narcot- 
ics, a  law  enforcement  officer  may  rely  on  his  train- 
ing and  experience  to  draw  inferences  and  make 
deductions  that  might  well  elude  an  untrained  per- 
son. 

Stevens,  J.,  joined  by  Brennan,  J.,  and  Marshall, 
J.,  concurring  in  the  judgment,  agreed  that  the 
officer's  warrantless  seizure  of  the  balloon  was 
proper,  since  the  contraband  need  not  be  visible  in 
order  for  a  plain  view  seizure  to  be  justified,  but 
expressed  the  view  that  the  plurality's  opinion  was 
incomplete  in  that  it  failed  to  address  the  issue  of 
whether,  after  the  officer  properly  seized  the  bal- 
loon, the  officer  was  justified  in  opening  the  balloon 
without  a  warrant,  which  could  be  shown  either  by  a 
showing  that  there  was  probable  cause  to  search  the 
entire  vehicle  or  that  there  was  virtual  certainty  that 
the  balloon  contained  a  controlled  substance,  and 
that  the  Texas  Court  of  Criminal  Appeals  should 
consider  the  question  if  necessary  upon  remand. 


COUNSEL 

C.  Chris  Marshall  argued  the  cause  for  petitioner. 
Allan   K.   Butcher  argued   the   cause   for  respon- 
dent. 
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UNITED  STATES,  et  al.,  Petitioners 
v 

RICHARD  W.  RYLANDER,  SR.,  as  President  of 
Rylander  &  Co.  Realtors,  Inc.,  et  al. 

_  US  — ,  75  L  Ed  2d  521,  103  S  Ct  1548 

Argued  January  18,  1983. 
Decided  April  19,  1983. 

Decision:  Corporation  president,  held  not  to  have 
met  burden  of  production  in  defense  to  con- 
tempt hearing  for  failing  to  produce  records  for 
Internal  Revenue  Service  by  declaring  not  to 
have  possession  or  control  of  records  and  refus- 
ing cross-examination  on  ground  of  Fifth 
Amendment  privilege  against  self-incrimination. 

SUMMARY 

The  Internal  Revenue  Service  (IRS)  summoned 
the  president  of  two  corporations  to  appear  before 
an  IRS  agent  and  to  produce  the  books  and  records 
of  the  corporations.  When  he  failed  to  comply  with 
the  summons,  the  United  States  District  Court  for 
the  Eastern  District  of  California  issued  an  order  to 
show  cause  why  the  summons  should  not  be  en- 
forced. The  president  failed  to  file  a  responsive 
pleading  or  appear  at  the  show  cause  hearing,  but 
sent  an  unsworn  letter  to  the  court,  claiming  he  was 
neither  the  president  of  either  corporation  nor  asso- 
ciated with  them  in  any  way.  The  District  Court 
then  enforced  the  IRS  summons  and  ordered  the 
president  to  appear  before  the  IRS  agent  to  pro- 
duce the  corporate  records.  He  neither  sought  re- 
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consideration  of  the  enforcement  order  nor  did  he 
appeal  it.  The  president  appeared  before  the  agent, 
but  failed  to  produce  the  corporate  records.  At  a 
contempt  hearing  for  his  failure  to  comply  with  the 
order,  the  president  verified  in  his  testimony  a 
written  declaration  previously  submitted  to  the 
court,  the  declaration  essentially  being  that  he  did 
not  possess  the  records  and  had  not  disposed  of 
them  to  other  persons.  However,  the  president 
refused  to  submit  to  cross-examination  by  the  gov- 
ernment, asserting  the  Fifth  Amendment's  privilege 
against  compulsory  self-incrimination.  The  District 
Court  subsequently  held  the  president  in  contempt, 
finding  that  he  failed  to  introduce  any  evidence  in 
support  of  his  claim  that  he  did  not  possess  the 
records,  the  court  affirmatively  finding  that  the  pres- 
ident did  have  possession  or  control  of  them.  The 
United  States  Court  of  Appeals  for  the  Ninth  Circuit 
reversed,  holding  that  the  president  could  raise  in 
the  contempt  hearing  his  defense  that  he  had  nei- 
ther possession  nor  control  of  the  records,  even 
though  he  did  not  raise  it  in  the  enforcement  pro- 
ceeding, and  that  the  president  had  met  his  burden 
of  production  regarding  his  defense  that  he  did  not 
possess  or  control  the  records,  but  only  if  his  Fifth 
Amendment  claim  was  found  to  be  valid  (656  F2d 
1313). 

On  certiorari,  the  United  States  Supreme  Court 
reversed.  In  an  opinion  by  Rehnquist,  J.,  joined  by 
Burger,  Ch.  J.,  and  Brennan,  White,  Blackmun, 
Powell,  Stevens,  and  O'Connor,  JJ.,  it  was  held 
that  (1)  the  president  of  the  corporations  could  not 
for  the  first  time  raise  in  the  contempt  proceeding 
his  defense  that  he  had  been  unable  to  comply  with 
the  court's  order,  since  the  defense  was  available  to 
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him  in  the  enforcement  proceeding,  but  he  could 
raise  at  the  contempt  hearing  the  defense  that  he 
was  not  presently  able  to  comply  with  the  District 
Court's  order,  and  (2)  the  president  had  not  met  his 
burden  of  production  for  his  defense  in  the  con- 
tempt hearing  merely  by  declaring  that  he  did  not 
have  possession  or  control  of  the  records  and  refus- 
ing to  submit  to  cross-examination,  since  although 
the  claim  of  privilege  against  self-incrimination  may 
have  been  an  adequate  reason  for  the  court  not  to 
compel  him  to  testify,  it  did  not  serve  as  a  substitute 
for  relevant  evidence  in  meeting  a  burden  of  pro- 
duction. 

Marshall,  J.,  dissented,  expressing  the  view  that 
if  the  president's  Fifth  Amendment  claim  was  valid, 
the  government  should  have  the  burden  of  showing 
that  he  did  not  have  the  records  in  his  possession. 

COUNSEL 

Lawrence  G.  Wallace  argued  the  cause  for  peti- 
tioners. 

Joseph  F.  Harbison,  III  argued  the  cause  for 
respondents. 
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METROPOLITAN  EDISON  COMPANY,  et  al., 

Petitioners 

v 

PEOPLE  AGAINST  NUCLEAR  ENERGY  et  al. 


UNITED  STATES  NUCLEAR  REGULATORY 

COMMISSION,  et  al.,  Petitioners 

v 

PEOPLE  AGAINST  NUCLEAR  ENERGY  et  al. 

_  US  — ,  75  L  Ed  2d  534,  103  S  Ct  1556 

Argued  March  1,  1983. 
Decided  April  19,  1983. 

Decision:  National  Environmental  Policy  Act  (42 
USCS  §§4321  et  seq.),  held  not  to  require 
Nuclear  Regulatory  Commission,  in  deciding 
whether  to  permit  power  company  to  resume 
operation  of  nuclear  power  plant,  to  consider 
whether  risk  of  accident  might  cause  harm  to 
psychological  health  and  community  well-being 
of  residents  of  surrounding  area. 


SUMMARY 

While  one  nuclear  power  plant  at  Three  Mile 
Island  was  shut  down  for  refueling,  the  other  nu- 
clear power  plant  at  that  location  suffered  a  serious 
accident.  After  the  accident,  the  Nuclear  Regulatory 
Commission  (NRC)  ordered  the  owner  to  keep  the 
first  plant  shut  down  until  it  had  an  opportunity  to 
determine  whether  the  plant  could  be  operated 
safely.  The  NRC  published  a  notice  of  hearing  and 
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invited  interested  parties  to  submit  briefs.  An  associ- 
ation of  residents  contended  that  restarting  the 
plant  would  cause  both  severe  psychological  health 
damage  to  persons  living  in  the  vicinity  and  serious 
damage  to  the  stability,  cohesiveness,  and  well-being 
of  the  neighboring  communities.  When  the  NRC 
decided  not  to  take  evidence  concerning  these  con- 
tentions, the  association  filed  a  petition  for  review  in 
the  Court  of  Appeals,  and  the  power  plant's  owner 
intervened  on  the  side  of  the  NRC.  The  United 
States  Court  of  Appeals  for  the  District  of  Columbia 
Circuit  held  that  the  National  Environmental  Policy 
Act  (42  USCS  §§4321  et  seq.)  requires  the  NRC  to 
evaluate  the  potential  psychological  health  effects  of 
operating  the  nuclear  power  plant  that  have  arisen 
since  the  original  environmental  impact  statement 
was  prepared  (678  F2d  222). 

On  certiorari,  the  United  States  Supreme  Court 
reversed  and  remanded  with  instructions  to  dismiss 
the  petition  for  review.  In  an  opinion  by  Rehnojjist, 
J.,  expressing  the  unanimous  view  of  the  court,  it 
was  held  that  the  National  Environmental  Policy  Act 
does  not  require  the  NRC,  in  deciding  whether  to 
permit  a  power  company  to  resume  operation  of  a 
nuclear  power  plant,  to  consider  whether  the  risk  of 
an  accident  at  the  nuclear  power  plant  might  cause 
harm  to  the  psychological  health  and  community 
well-being  of  residents  of  the  surrounding  area. 

Brennan,  J.,  concurring,  expressed  the  view  that 
although  psychological  injuries  are  cognizable  under 
the  National  Environmental  Policy  Act  the  particular 
psychological  injury  alleged  in  this  case  did  not  arise 
out  of  the  direct  sensory  impact  of  a  change  in  the 
physical  environment  but  arose  out  of  a  perception 
of  risk. 
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COUNSEL 

Paul  M.  Bator  argued  the  cause  for  petitioners  in 
81-2399  and  82-358. 

William  S.  Jordan,  III  argued  the  cause  for  re- 
spondents in  81-2399  and  82-358. 
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JOHN  B.  ANDERSON,  et  al.,  Petitioners 
v 

ANTHONY  J.  CELEBREZZE,  JR.,  Secretary  of  State 

of  Ohio 

—  US  — ,  75  L  Ed  2d  547,  103  S  Ct  1564 

Argued  December  6,  1982. 
Decided  April  19,  1983. 

Decision:  Ohio  statute  requiring  independent  candi- 
date for  President  to  file  statement  of  candidacy 
in  March  in  order  to  appear  on  general  election 
ballot  in  November,  held  to  place  unconstitu- 
tional burden  on  voting  and  associational  rights 
of  candidate's  supporters. 


SUMMARY 

On  May  16,  1980,  supporters  of  an  independent 
Presidential  candidate  tendered  a  nominating  peti- 
tion and  a  statement  of  candidacy  to  the  Ohio 
Secretary  of  State,  which  would  have  entitled  the 
candidate  to  a  place  on  the  November  ballot  if  the 
documents  had  been  filed  on  or  before  March  20, 
1980.  The  Ohio  Secretary  of  State  refused  to  accept 
the  petition  solely  because  it  had  not  been  filed 
within  the  time  specified  by  an  Ohio  statute,  which 
required  independent  candidates  to  file  a  statement 
of  candidacy  in  March  in  order  to  appear  on  the 
general  election  ballot  in  November.  The  candidate 
and  three  voters  brought  an  action  challenging  the 
constitutionality  of  Ohio's  early  filing  deadline  for 
independent  candidates.  The  United  States  District 
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Court  for  the  Southern  District  of  Ohio  granted  the 
plaintiffs'  motion  for  summary  judgment  and  or- 
dered the  Ohio  Secretary  of  State  to  place  the 
candidate's  name  on  the  general  election  ballot  (499 
F  Supp  121).  The  District  Court  held  that  the 
statutory  deadline  imposed  an  impermissible  burden 
on  the  First  Amendment  rights  of  the  candidate  and 
his  Ohio  supporters  and  that  the  state  statute  vio- 
lated the  equal  protection  clause  of  the  Fourteenth 
Amendment.  The  United  States  Court  of  Appeals 
for  the  Sixth  Circuit  reversed,  holding  Ohio's  early 
deadline  to  be  valid  (664  F2d  554). 

On  certiorari,  the  United  States  Supreme  Court 
reversed.  In  an  opinion  by  Stevens,  J.,  joined  by 
Burger,  Ch.  J.,  and  Brennan,  Marshall,  and 
Blackmun,  JJ.,  it  was  held  that  the  Ohio  statute 
placed  an  unconstitutional  burden  on  the  voting  and 
associational  rights  of  the  candidate's  supporters. 

Rehnquist,  J.,  joined  by  White,  Powell,  and 
O'Connor,  JJ.,  dissented,  expressing  the  view  that 
the  court  should  not  interfere  with  Ohio's  exercise 
of  its  power  under  Article  II,  §  1,  cl  2  of  the  United 
States  Constitution  since  the  Ohio  ballot  access  laws 
are  rational  and  allow  nonparty  candidates  reason- 
able access  to  the  general  election  ballot. 


COUNSEL 

George   T.    Frampton,  Jr.    argued   the   cause   for 
petitioners. 
Joel  S.  Taylor  argued  the  cause  for  respondent. 
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CHARLES  A.  BOWSHER,  Comptroller  General  of 

the  United  States,  et  al.,  Petitioners 

v 

MERCK  &  CO.,  INC. 


MERCK  &  CO.,  INC.,  Petitioner 

v 

CHARLES  A.  BOWSHER,  Comptroller  General  of 

the  United  States  and  UNITED  STATES 

—  US  — ,  75  L  Ed  2d  580,  103  S  Ct  1587 

Argued  December  1,  1982. 
Decided  April  19,  1983. 

Decision:  Comptroller  General,  held  allowed  to 
inspect  government  contractor's  records  of  di- 
rect costs  but  not  records  of  indirect  costs 
under     10     USCS     §  2313(b)     and    41     USCS 

§  254(c). 


SUMMARY 

A  pharmaceutical  contractor  entered  into  three 
contracts  with  the  Defense  Supply  Agency  of  the 
Department  of  Defense  and  one  contract  with  the 
Veterans'  Administration  for  the  sale  of  pharmaceu- 
tical products  to  the  government.  All  four  contracts 
were  negotiated,  rather  than  awarded  after  formal 
advertising.  As  required  by  10  USCS  §  2313(b)  and 
41  USCS  §  254(c),  each  contract  contained  a  stan- 
dard access-to-records  clause  granting  the  Comp- 
troller General  the  right  to  examine  any  directly 
pertinent  records  involving  transactions  related  to 
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the  contract.  Relying  on  these  clauses,  the  Comp- 
troller General  issued  a  formal  demand  to  the  sup- 
plier for  access  to  all  books,  documents,  papers,  and 
other  records  directly  pertinent  to  the  government 
contracts.  The  contractor  refused  to  comply  with 
the  Comptroller  General's  request  and  commenced 
an  action  in  the  United  States  District  Court  for  the 
District  of  Columbia,  seeking  a  declaratory  judg- 
ment that  the  access  demand  exceeded  statutory 
authority.  The  United  States  intervened  and  coun- 
terclaimed  to  enforce  the  Comptroller  General's 
demand.  The  District  Court  granted  partial  sum- 
mary judgment  for  each  party  and  permitted  access 
to  all  records  directly  pertaining  to  the  pricing  and 
cost  of  producing  items  furnished  under  the  con- 
tracts while  barring  access  to  records  with  respect  to 
research  and  development,  marketing  and  promo- 
tion, distribution,  and  administration,  except  to  the 
extent  that  such  data  may  be  included  in  the  cost 
items  to  which  access  was  provided.  The  United 
States  Court  of  Appeals  for  the  District  of  Columbia 
Circuit  affirmed  (214  App  DC  418,  665  F2d  1236). 

On  certiorari,  the  United  States  Supreme  Court 
affirmed.  In  an  opinion  by  O'Connor,  J.,  joined  by 
Burger,  Ch.  J.,  and  Brennan,  Powell,  and  Rehn- 
quist,  JJ.,  it  was  held  that  the  Comptroller  General 
may  inspect  the  contractor's  records  of  direct  costs 
but  not  records  of  indirect  costs  since  (1)  it  is  plain 
from  the  face  of  the  statutes  in  question  that  the 
words  "directly  pertinent"  are  words  of  limitation 
designed  to  restrict  the  class  of  records  to  which 
access  is  permitted  and  the  legislative  history  under- 
scores Congress'  intention  to  limit  to  some  degree 
the  Comptroller  General's  access  power  and  that 
the  public   interest   served   by   General  Accounting 
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Office  (GAO)  investigations  must  be  balanced 
against  the  private  interests  in  freedom  from  offi- 
cious governmental  intermeddling  in  the  contrac- 
tor's private  business  affairs,  (2)  to  define  as  "di- 
rectly pertinent"  the  records  of  any  costs  defrayed 
from  commingled  revenues  that  include  government 
payments  under  the  contract  would  completely  evis- 
cerate the  congressional  goal  of  protecting  the  pri- 
vacy of  the  contractor's  business  records,  (3)  there 
was  no  merit  to  the  argument  that  the  GAO  had  a 
consistent  and  long-standing  interpretation  of  its 
authority  under  the  access-to-records  statutes  that 
supports  the  view  that  indirect  cost  records  are 
subject  to  examination  under  the  contracts  in  ques- 
tion, (4)  the  appropriate  balance  of  public  and 
private  interests  weighs  in  favor  of  access  to  the 
contractor's  direct  cost  records  but  against  access  to 
its  indirect  costs  records,  and  (5)  the  fact  that  the 
records  sought  were  for  the  purpose  of  either  con- 
ducting an  economic  study  of  the  pharmaceutical 
industry  or  securing  information  desired  by  individ- 
ual members  of  Congress  did  not  vitiate  the  GAO's 
authority  to  examine  directly  pertinent  records  un- 
der the  contracts  in  order  to  determine  the  reason- 
ableness of  the  contract  prices  and  to  detect  ineffi- 
ciency and  wastefulness. 

White,  J.,  joined  by  Marshall,  J.,  concurred  in 
part  and  dissented  in  part,  expressing  the  view  that 
these  cases  should  be  remanded  to  the  District 
Court  with  instructions  to  uphold  the  GAO's  re- 
quest for  access  to  the  contractor's  "direct"  and 
"indirect"  cost  records,  but  only  to  the  extent  that, 
(1)  the  records  sought  by  GAO  related  to  costs  that 
likely  had  a  direct  and  substantial  impact  on  the 
prices  charged  to  the  government  under  the  con- 
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tracts,  and   (2)   the  request  is  reasonable  in  scope 
and  would  not  unduly  burden  the  contractor. 

Blackmun,  J.,  joined  by  Stevens,  J.,  concurred  in 
part  and  dissented  in  part,  expressing  the  view  that 
when  the  terms  of  a  contract  are  not  tied  to  costs 
and  the  contractor  makes  no  representations  about 
costs  during  its  negotiations  with  the  government, 
costs  records  do  not  directly  pertain  to  and  involve 
transactions  relating  to  the  contract  and  are  not 
subject  to  inspection  by  the  Comptroller  General; 
the  only  records  directly  pertinent  to  such  a  con- 
tract would  be  those  necessary  to  verify  the  terms  of 
the  contract  and  the  representations  upon  which  the 
contract  was  based. 


COUNSEL 

Jerrold  J.  Ganzfried  argued  the  cause  for  Charles 
A.  Bowsher,  Comptroller  General  of  the  United 
States,  et  al. 

Philip  A.  Lacovara  argued  the  cause  for  Merck  & 
Co.,  Inc. 
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JOHN  PAUL  MORRIS,  Warden,  Petitioner 
v 

JOSEPH  D.  SLAPPY 

__  US  — ,  75  L  Ed  2d  610,  103  S  Ct  1610 

Argued  December  1,  1982. 
Decided  April  20,  1983. 

Decision:  State  trial  court's  denial  of  continuance 
until  public  defender  initially  assigned  to  de- 
fend accused  was  available,  held  not  to  violate 
defendant's  Sixth  Amendment  right  to  counsel. 

SUMMARY 


A  San  Francisco  Superior  Court  appointed  the 
public  defender's  office  to  represent  a  criminal  de- 
fendant who  had  been  charged  with  five  felonies, 
and  a  deputy  public  defender  was  assigned  to  de- 
fend the  accused.  The  deputy  public  defender  rep- 
resented the  defendant  at  the  preliminary  hearing 
and  supervised  an  extensive  investigation.  Shortly 
prior  to  trial,  the  deputy  public  defender  was  hospi- 
talized for  emergency  surgery,  and  a  senior  trial 
attorney  in  the  public  defender's  office  was  assigned 
6  days  before  the  scheduled  trial  date  to  represent 
the  defendant.  At  the  opening  of  the  trial,  the 
defendant  made  a  motion  for  a  continuance,  claim- 
ing that  his  attorney  did  not  have  enough  time  to 
prepare  the  case,  but  the  trial  court  denied  the 
motion.  The  defendant's  newly  assigned  attorney 
stated  that  he  was  prepared  and  that  a  further 
continuance  would  not  benefit  him  in  presenting  the 
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case.  The  jury  returned  a  verdict  of  guilty  on  three 
counts  but  failed  to  reach  a  verdict  on  two  other 
counts.  After  a  second  trial,  during  which  the  defen- 
dant refused  to  co-operate  with  or  even  speak  to  his 
attorney,  the  jury  returned  a  guilty  verdict  on  the 
two  other  counts.  The  California  Court  of  Appeal 
affirmed  the  convictions  on  all  five  counts,  and  the 
California  Supreme  Court  denied  review.  The 
United  States  District  Court  for  the  Northern  Dis- 
trict of  California  denied  a  writ  of  habeas  corpus 
and  rejected  any  claim  that  the  state  trial  judge  had 
abused  his  discretion  in  denying  a  continuance.  The 
United  States  Court  of  Appeals  for  the  Ninth  Circuit 
reversed,  holding  that  the  Sixth  Amendment  in- 
cludes the  right  to  a  meaningful  attorney-client 
relationship,  and  holding  that  the  trial  court  violated 
the  defendant's  right  to  counsel  by  failing  to  inquire 
about  the  probable  length  of  the  deputy  public 
defender's  absence  and  by  failing  to  weigh  the 
defendant's  interest  in  continued  representation  by 
the  deputy  public  defender  against  the  state's  inter- 
est in  proceeding  with  the  scheduled  trial  (649  F2d 
718). 

On  certiorari,  the  United  States  Supreme  Court 
reversed  and  remanded  the  case  with  directions  to 
reinstate  the  judgment  of  the  United  States  District 
Court.  In  an  opinion  by  Burger,  Ch.  J.,  joined  by 
White,  Powell,  Rehnojjist,  and  O'Connor,  JJ.,  it 
was  held  that  the  state  trial  court  did  not  violate  the 
defendant's  Sixth  Amendment  right  to  counsel  by 
denying  the  defendant's  motion  for  a  continuance 
until  the  deputy  public  defender  initially  assigned  to 
defend  him  was  available  where  the  senior  trial 
attorney  who  was  assigned  to  represent  the  defen- 
dant after  the  deputy  public  defender  was  hospital- 
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ized  told  the  court  that  he  was  fully  prepared  and 
ready  for  trial. 

Brennan,  J.,  joined  by  Marshall,  J.,  concurred  in 
the  result,  expressing  the  view  that  the  majority 
opinion  reached  issues  unnecessary  to  its  judgment 
by  summarily  rejecting  the  claim  that  the  Sixth 
Amendment  guarantees  a  meaningful  relationship 
between  an  accused  and  his  counsel. 

Blackmun,  J.,  joined  by  Stevens,  J.,  concurring  in 
the  judgment,  expressed  the  view  that  the  United 
States  Supreme  Court  had  no  occasion  to  consider 
the  Sixth  Amendment  issue. 


COUNSEL 

Dane  R.  Gillette  argued  the  cause  for  petitioner. 
Michael  B.  Bassi  argued  the  cause  for  respondent. 
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WILLIAM  H.  SMITH,  Petitioner 

v 

DANIEL  R.  WADE 

_  US  —  75  L  Ed  2d  632,  103  S  Ct  1625 

Argued  November  10,  1982. 
Decided  April  20,  1983. 

Decision:  Punitive  damages  in  action  under  42 
USCS  §  1983,  held  available  when  defendant's 
conduct  is  shown  to  be  motivated  by  evil  motive 
or  intent  or  when  it  involves  reckless  or  callous 
indifference  to  federally  protected  rights  of  oth- 
ers. 

SUMMARY 

A  prisoner,  while  an  inmate  in  a  state  reformatory 
for  youthful  first  offenders,  was  harassed,  beaten 
and  sexually  assaulted  by  his  cellmates.  The  pris- 
oner brought  suit  under  42  USCS  §  1983  against 
guards  at  the  reformatory  and  correctional  officials, 
alleging  that  his  Eighth  Amendment  rights  had  been 
violated.  During  the  trial,  the  district  judge  entered 
a  directed  verdict  for  two  of  the  defendants.  He 
instructed  the  jury  that  the  prisoner  could  make  out 
an  Eighth  Amendment  violation  only  by  showing 
physical  abuse  of  such  base,  inhumane  and  barbaric 
proportions  as  to  shock  the  sensibilities.  Further, 
because  of  a  prison  guard's  qualified  immunity,  the 
judge  instructed  the  jury  that  the  prisoner  could 
recover  only  if  the  defendants  were  guilty  of  "gross 
negligence"  or  "egregious  failure  to  protect"  the 
prisoner.  The  judge  also   charged   the  jury  that  it 
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could  award  punitive  damages  in  addition  to  actual 
damages  if  they  found  that  the  conduct  of  one  or 
more  of  the  defendants  was  shown  to  be  a  reckless 
or  callous  disregard  of,  or  indifference  to,  the  rights 
or  safety  of  others.  The  United  States  District  Court 
for  the  Western  District  of  Missouri  entered  judg- 
ment on  the  verdict  finding  one  of  the  guards  liable 
and  awarding  compensatory  and  punitive  damages. 
The  United  States  Court  of  Appeals  for  the  Eighth 
Circuit  affirmed  (663  F2d  778). 

On  certiorari,  the  United  States  Supreme  Court 
affirmed.  In  an  opinion  by  Brennan,  J.,  joined  by 
White,  Marshall,  Blackmun,  and  Stevens,  JJ.,  it 
was  held  that  a  jury  may  be  permitted  to  assess 
punitive  damages  in  an  action  under  42  USCS 
§  1983  when  the  defendant's  conduct  is  shown  to  be 
motivated  by  evil  motive  or  intent,  or  when  it 
involves  reckless  or  callous  indifference  to  the  feder- 
ally protected  rights  of  others.  The  court  further 
held  that  this  threshold  applies  even  when  the 
underlying  standard  of  liability  for  compensatory 
damages  is  one  of  recklessness. 

Rehnquist,  J.,  joined  by  Burger,  Ch.  J.,  and 
Powell,  J.,  dissented,  expressing  the  view  that  the 
proper  standard  for  an  award  of  punitive  damages 
under  42  USCS  §  1983  requires  at  least  some  de- 
gree of  bad  faith  or  improper  motive  on  the  part  of 
the  defendant. 

O'Connor,  J.,  dissenting,  expressed  the  view  that 
(1)  once  it  is  established  that  the  common  law  of 
1871  provides  no  real  guidance  in  interpreting  the 
intent  of  Congress  in  enacting  42  USCS  §  1983,  the 
court  should  turn  to  the  policies  underlying  §  1983 
to  determine  which  rule  best  accords  with  those 
policies,  and  (2)  since  awards  of  compensatory  dam- 
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ages  and  attorney's  fees  already  provide  significant 
deterrence,  the  policies  counseling  against  awarding 
punitive  damages  for  the  recklesness  of  public  offi- 
cials outweigh  the  desirability  of  any  incremental 
deterrent  effect  that  such  awards  may  have. 


COUNSEL 

Robert  Presson  argued  the  cause  for  petitioner. 
Bradley  H.   Lockenvitz  argued  the  cause  for  re- 
spondent. 
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CITY  OF  LOS  ANGELES,  Petitioner 
v 

ADOLPH  LYONS 

_  US  —  75  L  Ed  2d  675,  103  S  Ct  1660 

Argued  November  2,  1982. 
Decided  April  20,  1983. 

Decision:  Citizen  subjected  to  police  chokehold 
held  not  entitled  to  federal  court  injunction 
against  future  police  chokeholds. 

SUMMARY 

A  citizen  filed  a  complaint  for  damages,  an  injunc- 
tion, and  declaratory  relief  in  the  United  States 
District  Court  for  the  Central  District  of  California 
against  the  City  of  Los  Angeles  and  four  of  its 
police  officers.  The  complaint  alleged  that  the  offi- 
cers stopped  the  citizen  for  a  traffic  or  vehicle  code 
violation,  and  although  the  citizen  offered  no  resis- 
tance or  threat,  the  officers,  without  provocation  or 
justification,  seized  the  citizen  and  applied  a  choke- 
hold,  rendering  him  unconscious  and  causing  dam- 
age to  his  larynx.  In  support  of  the  claim  for 
injunctive  relief,  the  complaint  alleged  that  pursuant 
to  the  city's  authorization,  the  city's  police  officers 
regularly  and  routinely  applied  the  chokeholds  in 
situations  where  they  were  not  threatened  by  the 
use  of  any  deadly  force,  that  the  citizen  and  others 
were  threatened  with  irreparable  injury  in  the  form 
of  bodily  injury  and  loss  of  life,  and  that  the  citizen 
justifiably  feared  that  any  contact  with  the  police 
might  result  in  his  being  choked  or  strangled  to 
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death  without  provocation,  justification  or  other 
legal  excuse.  The  District  Court  entered  a  prelimi- 
nary injunction  against  the  use  of  chokeholds  when 
the  police  were  not  threatened  with  death  or  serious 
bodily  injury.  The  United  States  Court  of  Appeals 
for  the  Ninth  Circuit  affirmed,  stating  that  the  Dis- 
trict Court  had  not  abused  its  discretion  in  granting 
the  preliminary  injunction  (656  F2d  417). 

On  certiorari,  the  United  States  Supreme  Court 
reversed.  In  an  opinion  by  White,  J.,  joined  by 
Burger,  Ch.  J.,  and  Powell,  Rehnquist,  and 
O'Connor,  JJ.,  it  was  held  that  (1)  the  citizen  did 
not  have  standing  to  seek  the  preliminary  injunc- 
tion, there  existing  no  actual  case  or  controversy  as 
required  by  Article  III  of  the  United  States  Consti- 
tution, since  the  complaint  did  not  establish  a  real 
and  immediate  threat  that  the  citizen  would  again 
be  stopped  by  the  police,  who  without  justification 
or  provocation,  would  again  apply  the  chokehold, 
the  citizen's  claim  of  future  injury  being  too  specu- 
lative, and  (2)  even  assuming  the  citizen  did  meet 
the  Article  III  requirements  for  standing  in  order  to 
seek  a  preliminary  injunction,  the  citizen  would  not 
be  entitled  to  the  injunctive  relief,  since  the  specula- 
tive nature  of  the  citizen's  claim  of  future  injury  did 
not  fulfill  the  requirement  for  equitable  relief  that 
there  be  irreparable  injury  shown  by  a  real  or 
immediate  threat  that  the  plaintiff  will  be  wronged 
again. 

Marshall,  J.,  joined  by  Brennan,  Blackmun,  and 
Stevens,  JJ.,  dissented,  expressing  the  view  that  (1) 
there  existed  a  case  or  controversy,  and  that  the 
citizen  therefore  had  standing  to  challenge  the  city's 
chokehold  policy,  no  matter  what  the  nature  of  the 
relief  being  sought  was,   and   (2)   even  though  the 
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question  of  the  propriety  of  injunctive  relief  under 
general  equitable  principles  should  not  have  been 
considered  by  the  court,  the  preliminary  injunction 
issued  by  the  District  Court  was  appropriate  under 
general  equitable  principles. 


COUNSEL 

Frederick  N.  Merkin  argued  the  cause  for  peti- 
tioner. 

Michael  R.  Mitchell  argued  the  cause  for  respon- 
dent. 
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HARRY  CONNICK,  Individually  and  in  his  capacity 

as  District  Attorney,  etc.,  Petitioner 

v 

SHEILA  MYERS 

_  US  — ,  75  L  Ed  2d  708,  103  S  Ct  1684 

Argued  November  8,  1982. 
Decided  April  20,  1983. 

Decision:  Discharge  of  state  government  employee 
for  distributing  questionnaire  concerning  inter- 
nal office  affairs,  held  not  violative  of  First 
Amendment. 


SUMMARY 

An  employee  was  employed  as  an  Assistant  Dis- 
trict Attorney  for  bl/i  years,  serving  at  the  pleasure 
of  the  District  Attorney.  During  this  period  the 
employee  competently  performed  her  responsibili- 
ties of  trying  criminal  cases.  The  employer  was  then 
informed  that  she  would  be  transferred  to  prosecute 
cases  in  a  different  section  of  criminal  court,  which 
transfer  she  strongly  opposed.  She  expressed  her 
opposition  to  several  of  her  supervisors,  including 
the  District  Attorney.  Despite  her  objections,  she 
was  notified  that  she  was  being  transferred.  The 
employee  then  prepared  a  questionnaire  soliciting 
the  views  of  her  fellow  staff  members  concerning 
office  transfer  policy,  office  morale,  the  need  for  a 
grievance  committee,  the  level  of  confidence  in 
supervisors,  and  whether  employees  felt  pressured 
to  work  in  political  campaigns.  She  then  distributed 
the  questionnaire  to   15  assistant  district  attorneys. 
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The  District  Attorney  ordered  her  to  be  terminated 
because  of  her  refusal  to  accept  the  transfer  and 
also  told  her  that  distribution  of  the  questionnaire 
was  considered  an  act  of  insubordination.  The  em- 
ployee filed  suit  under  42  USCS  §  1983,  contending 
that  her  employment  was  wrongfully  terminated 
because  she  had  exercised  a  constitutionally-pro- 
tected right  of  free  speech.  The  United  States  Dis- 
trict Court  for  the  Eastern  District  of  Louisiana 
agreed,  ordered  the  employee  reinstated,  and 
awarded  backpay,  damages,  and  attorney's  fees, 
finding  that  the  questionnaire  was  the  real  reason 
for  the  employee's  termination  and  holding  that  the 
questionnaire  involved  matters  of  public  concern 
and  that  the  state  had  not  clearly  demonstrated  that 
the  survey  substantially  interfered  with  the  opera- 
tions of  the  District  Attorney's  office  (507  F  Supp 
752).  The  United  States  Court  of  Appeals  for  the 
Fifth  Circuit  affirmed  on  the  basis  of  the  District 
Court's  opinion  (654  F2d  719). 

On  certiorari,  the  United  States  Supreme  Court 
reversed.  In  an  opinion  by  White,  J.,  joined  by 
Burger,  Ch.  J.,  and  Powell,  Rehnquist,  and 
O'Connor,  JJ.,  it  was  held  that  the  discharge  did 
not  offend  the  First  Amendment  since  (1)  when  a 
public  employee  speaks  not  as  a  citizen  upon  mat- 
ters of  public  concern,  but  instead  as  an  employee 
upon  matters  only  of  personal  interest,  absent  the 
most  unusual  circumstances,  a  federal  court  is  not 
the  appropriate  forum  in  which  to  review  the  wis- 
dom of  a  personnel  decision  taken  by  a  public 
agency  allegedly  in  reaction  to  the  employee's  be- 
havior and  here,  except  for  one  question  regarding 
pressure  upon  employees  to  work  in  political  cam- 
paigns, the  questions  posed  were  not  matters  of 
public  concern,  (2)  the  District  Court  erred  in  im- 
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posing  an  unduly  onerous  burden  on  the  state  to 
justify  the  employee's  discharge  by  requiring  it  to 
clearly  demonstrate  that  the  speech  involved  sub- 
stantially interfered  with  the  operation  of  the  office, 
and  (3)  the  limited  First  Amendment  interest  in- 
volved here  did  not  require  the  employer  to  tolerate 
action  that  he  reasonably  believed  would  disrupt  the 
office,  undermine  his  authority  and  destroy  the  close 
working  relationships  within  the  office. 

Brennan,  J.,  joined  by  Marshall,  Blackmun,  and 
Stevens,  JJ.,  dissented,  expressing  the  view  that 
speech  about  the  manner  in  which  the  government 
is  operated  or  should  be  operated  is  an  essential 
part  of  the  communications  necessary  for  self-gover- 
nance the  protection  of  which  was  a  central  purpose 
of  the  First  Amendment,  and  because  the  question- 
naire addressed  such  matters  and  its  distribution  did 
not  adversely  affect  the  operations  of  the  District 
Attorney's  office  or  interfere  with  the  employee's 
working  relationship  with  her  fellow  employees,  her 
dismissal  violated  the  First  Amendment. 


COUNSEL 

William  F.  Wessel  argued  the  cause  for  petitioner. 
George   M.    Strickler,  Jr.,    argued    the    cause   for 
respondent. 
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UNITED  STATES,  et  al.,  Appellants 

v 

MARY  T.  GRACE,  et  al. 

—  US  — ,  75  L  Ed  2d  736,  103  S  Ct  1702 

Argued  January  18,  1983. 
Decided  April  20,  1983. 

Decision:  40  USCS  §  13k  held  unconstitutional  as 
applied  to  prohibit  picketing  and  leafletting  on 
sidewalks  surrounding  United  States  Supreme 
Court  grounds. 

SUMMARY 

Individuals  threatened  with  arrest  by  United 
States  Supreme  Court  police  officers  for  distributing 
leaflets  and  displaying  a  picket  sign  containing  the 
text  of  the  First  Amendment  on  the  sidewalk  outside 
the  United  States  Supreme  Court  building  filed  suit 
in  the  United  States  District  Court  for  the  District  of 
Columbia,  seeking  an  injunction  against  the  enforce- 
ment of,  and  a  declaratory  judgment  of  unconstitu- 
tionality with  respect  to,  40  USCS  §  13k,  which 
prohibits  the  "display  of  any  flag,  banner,  or  device 
designed  or  adapted  to  bring  into  public  notice  any 
party,  organization,  or  movement"  in  the  United 
States  Supreme  Court  building  or  on  its  grounds, 
defined  by  40  USCS  §  13p  to  include  the  public 
sidewalks  constituting  the  outer  boundaries  of  the 
grounds.  The  District  Court  dismissed  the  com- 
plaint for  failure  to  exhaust  administrative  remedies. 
The  United  States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit,  after  determining  that  the 
dismissal  was  erroneous,  struck  down  §  13k  on  its 
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face    as    an    unconstitutional    restriction    on    First 
Amendment  rights  (665  F2d  1193). 

On  appeal,  the  United  States  Supreme  Court 
affirmed  in  part  and  vacated  in  part.  In  an  opinion 
by  White,  J.,  joined  by  Burger,  Ch.  J.,  and  Bren- 
nan,  Blackmun,  Powell,  Rehnojjist,  and  O'Con- 
nor, JJ.,  it  was  held  that  40  USCS  §  13k,  as  applied 
to  the  public  sidewalks  surrounding  the  United 
States  Supreme  Court  building,  is  unconstitutional 
under  the  First  Amendment. 

Marshall,  J.,  concurred  in  part  and  dissented  in 
part,  stating  that  the  statute  is  unconstitutional  on 
its  face. 

Stevens,  J.,  dissented  in  part  and  concurred  in 
part,  expressing  the  view  that  the  court  should  avoid 
adjudication  of  the  unconstitutionality  of  the  statute 
since  the  statutory  language  did  not  encompass  the 
activities  for  which  the  arrests  were  threatened. 


COUNSEL 

Solicitor  General  Rex  E.  Lee  argued  the  cause  for 
appellants. 

Sebastian  K.  D.  Graber  argued  the  cause  for 
appellees. 
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PACIFIC  GAS  AND  ELECTRIC  COMPANY,  et  al., 

Petitioners 

v 

STATE  ENERGY  RESOURCES  CONSERVATION 
&  DEVELOPMENT  COMMISSION  et  al. 

_  US  —  75  L  Ed  2d  752,  103  S  Ct  1713 

Argued  January  17,  1983. 
Decided  April  20,  1983. 

Decision:  California  statute  imposing  moratorium 
on  certification  of  new  nuclear  plants  until  state 
energy  commission  finds  that  there  exists  dem- 
onstrated technology  or  means  for  disposal  of 
high  level  nuclear  waste,  held  not  pre-empted 
by  Atomic  Energy  Act  of  1954  (42  USCS 
§§2011  et  seq.). 


SUMMARY 

A  California  statute  provides  that,  before  addi- 
tional nuclear  power  plants  may  be  built,  the  state 
energy  commission  must  determine  on  a  case-by- 
case  basis  that  there  will  be  adequate  capacity  for 
storage  of  a  plant's  spent  fuel  rods  at  the  time  such 
nuclear  facility  requires  such  storage.  Another  sec- 
tion of  the  statute  imposes  a  moratorium  on  the 
certification  of  new  nuclear  plants  until  the  energy 
commission  finds  that  there  has  been  developed  and 
that  the  United  States  through  its  authorized  agency 
has  approved  and  there  exists  a  demonstrated  tech- 
nology or  means  for  the  disposal  of  high  level 
nuclear  waste.  Two  electric  utility  companies 
brought  an  action,  requesting  that  the  two  sections 
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of  the  California  statute  be  declared  invalid  under 
the  supremacy  clause  of  the  United  States  Constitu- 
tion (Art  VI,  cl  2)  because  they  are  pre-empted  by 
the  Atomic  Energy  Act  of  1954  (42  USCS  §  2011  et 
seq.).  The  United  States  District  Court  for  the 
Eastern  District  of  California  held  that  the  utility 
companies  had  standing  to  challenge  the  two  sec- 
tions, that  the  issues  were  ripe  for  adjudication,  and 
that  the  two  provisions  were  void  because  they  were 
pre-empted  by  and  in  conflict  with  the  Atomic 
Energy  Act  (489  F  Supp  699).  The  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  affirmed  the 
District  Court's  ruling  that  the  utility  companies  had 
standing  and  also  agreed  on  the  ripeness  for  review 
of  the  challenge  to  the  provision  imposing  a  mora- 
torium on  certification  until  the  energy  commission 
finds  that  there  exists  a  demonstrated  technology  or 
means  for  the  disposal  of  high  level  nuclear  waste. 
The  Court  of  Appeals  concluded,  however,  that  the 
challenge  to  the  provision  requiring  the  energy 
commission  to  determine  on  a  case-by-case  basis 
that  there  will  be  adequate  capacity  for  storage  of  a 
plant's  spent  fuel  rods  was  not  ripe  for  review.  The 
Court  of  Appeals  held  on  the  merits  that  the  nu- 
clear moratorium  provisions  that  were  ripe  for  adju- 
dication were  not  pre-empted  (659  F2d  903). 

On  certiorari,  the  United  States  Supreme  Court 
affirmed.  In  an  opinion  by  White,  J.,  joined  by 
Burger,  Ch.  J.,  and  Brennan,  Marshall,  Powell, 
Rehnquist,  and  O'Connor,  JJ.,  it  was  held  that  (1) 
the  challenge  to  a  provision  of  the  California  stat- 
ute, which  imposes  a  moratorium  on  the  certifica- 
tion of  new  nuclear  plants  until  the  state  energy 
commission  finds  that  there  exists  a  demonstrated 
technology  or  means  for  the  disposal  of  high  level 
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nuclear  waste,  was  ripe  for  judicial  review;  (2)  the 
challenge  to  a  provision  of  the  California  statute, 
which  provides  that,  before  additional  nuclear  plants 
may  be  built,  the  state  energy  commission  must 
determine  on  a  case  by  case  basis  that  there  will  be 
adequate  capacity  for  storage  of  a  plant's  spent  fuel 
rods  at  the  time  such  nuclear  facility  requires  such 
storage,  was  not  ripe  for  judicial  review;  and  (3)  the 
provision  imposing  a  moratorium  on  the  certifica- 
tion of  new  nuclear  plants  until  the  state  energy 
commission  finds  that  there  exists  a  demonstrated 
technology  or  means  for  the  disposal  of  high  level 
nuclear  waste  was  not  pre-empted  by  the  Atomic 
Energy  Act. 

Blackmun,  J.,  joined  by  Stevens,  J.,  concurring  in 
part  and  concurring  in  the  judgment,  expressed  the 
view  that  a  state's  ban  on  the  construction  of  nu- 
clear power  plants  would  be  valid  even  if  the  mora- 
torium were  motivated  by  safety  concerns. 


COUNSEL 

John  R.  McDonough  argued  the  cause  for  peti- 
tioners. 

Louis  F.  Claiborne  argued  the  cause  for  the 
United  States  as  amicus  curiae,  supporting  petition- 
ers, by  special  leave  of  Court. 

Laurence  H.  Tribe  argued  the  cause  for  repon- 
dents. 
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ALABAMA,  Applicant 
v 

JOHN  LOUIS  EVANS,  III 

_  US  — ,  75  L  Ed  2d  806,  103  S  Ct  1736 

April  22,  1983 

Decision:  Application  to  dissolve  and  vacate  stay  of 
execution  granted. 

SUMMARY 

A  prisoner  filed  a  petition  for  writ  of  habeas 
corpus  in  the  United  States  District  Court  for  the 
Southern  District  of  Alabama  approximately  7  hours 
before  his  scheduled  execution.  Approximately  4 
hours  later  the  District  Court,  stating  that  "the  time 
available  does  not  permit  this  Court  to  make  a 
meaningful  review  or  study,"  temporarily  stayed  the 
execution.  Approximately  2  hours  later  the  United 
States  Court  of  Appeals  for  the  Eleventh  Circuit 
denied  the  state's  motion  to  vacate  the  stay,  stating 
that  it  was  unable  to  conclude  that  the  District 
Judge  had  abused  his  discretion  in  granting  the 
temporary  stay. 

On  application  to  vacate  stay,  the  United  States 
Supreme  Court  granted  the  application  of  the  state 
to  dissolve  and  vacate  the  stay  ordered  by  the 
United  States  District  Court.  In  a  per  curiam  opin- 
ion expressing  the  views  of  Burger,  Ch.  J.,  and 
White,  Blackmun,  Powell,  Rehnquist,  Stevens, 
and  O'Connor,  JJ.,  it  was  held  that  the  stay  would 
be  dissolved  and  vacated  because  all  but  one  of  the 
issues  raised  by  the  habeas  corpus  petition  had  been 
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conclusively  resolved  in  prior  proceedings,  and  the 
one  new  claim  was  both  a  question  of  law  as  to 
which  no  further  hearing  was  required  and  lacked 
merit,  since  the  sentencing  court  properly  found  an 
aggravating  factor  in  the  prisoner's  previous  partici- 
pation in  numerous  armed  robberies  so  as  to  war- 
rant imposing  the  death  sentence  for  first-degree 
murder  committed  during  the  course  of  a  robbery. 

Burger,  Ch.  J.,  concurring,  expressed  the  view 
that  the  claim  now  presented  was  wholly  without 
merit  and  that  the  Court  appropriately  vacated  the 
stay  of  execution. 

Brennan,  J.,  would  deny  the  application. 

Marshall,  J.,  dissented  on  the  ground  that  a  stay 
should  be  vacated  only  if  its  grant  was  clearly  an 
abuse  of  discretion,  which  had  not  been  shown. 
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ANTONE  OLIM,  et  al.,  Petitioners 

v 

DELBERT  KAAHANUI  WAKINEKONA 

_  US  — ,  75  L  Ed  2d  813,  103  S  Ct  1741 

Argued  January  19,  1983. 
Decided  April  26,  1983 

Decision:  Transfer  of  state  prisoner  from  Hawaii  to 
California  held  not  to  violate  due  process. 

SUMMARY 

A  prisoner  in  a  Hawaiian  state  prison  was  trans- 
ferred to  a  state  prison  in  California  on  the  recom- 
mendation of  the  Hawaiian  prison's  "Program  Com- 
mittee" which,  after  hearings,  singled  the  prisoner 
out  as  a  troublemaker  and  which,  after  another  set 
of  hearings,  suggested  that  he  be  transferred.  The 
prisoner  filed  suit  under  42  USCS  §  1983.  He  al- 
leged that  he  had  been  denied  procedural  due 
process  because  the  committee  that  had  recom- 
mended his  transfer  consisted  of  the  same  persons 
who  had  initiated  the  hearing,  and  who  were  alleg- 
edly biased  against  him,  in  specific  violation  of  a 
state  Corrections  Division  Rule,  which  requires  a 
hearing  to  be  conducted  by  an  impartial  Program 
Committee.  The  United  States  District  Court  for  the 
District  of  Hawaii  dismissed  the  complaint,  holding 
that  the  state  regulations  governing  prison  transfers 
did  not  create  a  substantive  liberty  interest  pro- 
tected by  the  due  process  clause  of  the  Fourteenth 
Amendment  (459  F  Supp  473).  The  United  States 
Court   of  Appeals   for   the   Ninth   Circuit   reversed, 
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holding  that  the  state  had  created  a  constitutionally 
protected  liberty  interest  by  promulgating  the  rule 
in  question  and  reasoning  that  the  rule  gave  prison- 
ers a  justifiable  expectation  that  they  would  not  be 
transferred  to  the  mainland  absent  a  hearing,  before 
an  impartial  committee,  concerning  the  facts  alleged 
in  the  prehearing  notice  (664  F2d  708). 

On  certiorari,  the  United  States  Supreme  Court 
reversed.  In  an  opinion  by  Blackmun,  J.,  joined  by 
Burger,  Ch.  J.,  and  White,  Powell,  Rehnquist, 
and  O'Connor,  JJ.,  it  was  held  that  the  transfer  of 
the  prisoner  did  not  implicate  a  liberty  interest 
within  the  meaning  of  the  due  process  clause  of  the 
Fourteenth  Amendment  since  (1)  an  interstate 
prison  transfer,  including  one  from  Hawaii  to  Cali- 
fornia, does  not  deprive  an  inmate  of  any  liberty 
interest  protected  by  the  due  process  clause  in  and 
of  itself,  and  (2)  Hawaii's  prison  regulations  placed 
no  substantive  limitations  on  official  discretion  and 
thus  created  no  liberty  interest  entitled  to  protec- 
tion under  the  due  process  clause. 

Marshall,  J.,  joined  by  Brennan,  J.,  and  in  part 
by  Stevens,  J.,  dissenting,  expressed  the  view  that 
an  inmate's  liberty  interest  is  not  limited  to  what- 
ever a  state  chooses  to  bestow  upon  him  and  that 
Hawaii's  prison  regulations  created  a  liberty  inter- 
est. 


COUNSEL 

Michael  A.  Lilly  argued  the  cause  for  petitioners. 
Robert    Gilbert  Johnston    argued    the    cause    for 
respondent. 
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JIM  McNEFF,  INC.,  Petitioner 

v 

FRANK  L.  TODD  et  al. 

_  US  —  75  L  Ed  2d  830,  103  S  Ct  1753 

Argued  January  17,  1983. 
Decided  April  27,  1983. 

Decision:  Unrepudiated  prehire  construction  indus- 
try agreements  held  enforceable  under  Taft- 
Hartley  §  301,  even  by  minority  union. 

SUMMARY 

Trustees  of  fringe  benefit  trust  funds  sued  a 
subcontractor  under  §  301  of  the  Labor  Manage- 
ment Relations  Act  in  the  United  States  District 
Court  for  the  Central  District  of  California,  seeking 
an  accounting  and  payment  of  any  contributions 
due  under  a  master  labor  agreement  signed  by  the 
subcontractor  and  constituting  a  prehire  agreement 
authorized  by  §  8(f)  of  the  National  Labor  Relations 
Act.  The  District  Court  granted  the  trustees'  motion 
for  summary  judgment,  and  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit  affirmed  (667  F2d 
800). 

On  certiorari,  the  United  States  Supreme  Court 
affirmed.  In  an  opinion  by  Burger,  Ch.  J.,  express- 
ing the  unanimous  view  of  the  court,  it  was  held 
that  monetary  obligations  assumed  by  an  employer 
under  a  prehire  contract  authorized  by  §  8(f)  of  the 
National  Labor  Relations  Act  (29  USCS  §  158(f)) 
may  be  recovered  by  a  union,  prior  to  the  repudia- 
tion of  the  contract,  in  a  suit  brought  by  the  union 
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under  §  301  of  the  Labor  Management  Relations 
Act  even  though  the  union  has  not  attained  majority 
support  in  the  relevant  unit. 


COUNSEL 

James  T.  Winkler  argued  the  cause  for  petitioner. 
Wayne  Jett  argued  the  cause  for  respondents. 
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JOHN  R.  BLOCK,  Secretary  of  Agriculture,  et  al., 

Petitioners 

v 

NORTH  DAKOTA,  ex  rel.  BOARD  OF 

UNIVERSITY  AND  SCHOOL  LANDS 


NORTH  DAKOTA,  ex  rel.  BOARD  OF 
UNIVERSITY  AND  SCHOOL  LANDS,  Petitioner 

v 
JOHN  R.  BLOCK,  Secretary  of  Agriculture,  et  al. 

_  US  — ,  75  L  Ed  2d  840,  103  S  Ct  1811 

Argued  February  23,  1983. 
Decided  May  2,  1983. 

Decision:  Quiet  Title  Act  held  North  Dakota's  ex- 
clusive remedy  for  challenging  United  States' 
land  title,  and  Act's  limitations  provisions  held 
binding  on  state. 

SUMMARY 

The  United  States  and  the  state  of  North  Dakota 
asserted  competing  claims  to  the  title  to  certain 
portions  of  the  bed  of  the  Little  Missouri  River 
within  the  state.  The  United  States  contended  that 
the  river  was  not  and  never  had  been  navigable, 
claiming  most  of  the  disputed  area  as  a  riparian 
landowner.  North  Dakota  claimed  that  the  river  was 
navigable  on  the  date  that  it  attained  statehood  and 
that  it  therefore  had  title  to  the  disputed  bed  under 
the  equal  footing  doctrine.  To  resolve  the  dispute, 
North  Dakota  filed  suit  in  the  United  States  District 
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Court  for  the  District  of  North  Dakota  against  sev- 
eral federal  officials,  the  state's  complaint  reciting  a 
claim  under  the  Quiet  Title  Act  of  1972  (28  USCS 
§§  1346(f),  1402(d)  and  2409a)  after  being  ordered 
by  the  District  Court  to  include  the  claim.  The 
District  Court  rendered  judgment  for  North  Dakota, 
finding  that  the  state  was  not  subject  to  the  Act's 
12-year  statute  of  limitations  in  §  2409a(f)  (506  F 
Supp  619).  The  United  States  Court  of  Appeals  for 
the  Eighth  Circuit  affirmed  (671  F2d  271). 

The  United  States  Supreme  Court  reversed  and 
remanded.  In  an  opinion  by  White,  J.,  joined  by 
Burger,  Ch.  J.,  and  Brennan,  Marshall,  Black- 
mun,  Powell,  Rehnqjuist,  and  Stevens,  JJ.,  it  was 
held  that  (1)  North  Dakota  could  not  bring  a  suit  to 
challenge  the  title  of  the  United  States  to  real 
property  on  a  basis  of  relief  other  than  that  pro- 
vided by  the  Act,  since  Congress  intended  the  Act 
to  provide  the  exclusive  means  by  which  adverse 
claimants  could  challenge  the  United  States'  title  to 
real  property,  and  (2)  the  state  was  subject  to  the 
statute  of  limitations  provided  in  §  2409a(f),  the 
court  finding  that  the  statutory  language  made  no 
exceptions  for  civil  actions  by  states,  and  that  there 
was  no  evidence  in  the  legislative  history  that  Con- 
gress intended  to  exempt  the  states  from  the  statute 
of  limitations. 

O'Connor,  J.,  dissented  on  the  ground  that  North 
Dakota  was  not  subject  to  the  statute  of  limitations 
under  a  rule  that  statutes  of  limitations  do  not  apply 
to  a  sovereign  unless  the  legislature  expressly  in- 
tended otherwise. 
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COUNSEL 

Louis  F.  Claiborne  argued  the  cause  for  petition- 
ers in  No.  81-2337. 

Robert  O.  Wefald  argued  the  cause  for  respon- 
dents in  No.  81-2337. 
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COMMISSIONER  OF  INTERNAL  REVENUE, 

Petitioner 
v 

JOHN  F.  TUFTS  et  al. 

_  US  —  75  L  Ed  2d  863,  103  S  Ct  1826 

Argued  November  29,  1982. 
Decided  May  2,  1983. 

Decision:  Taxpayer  who  sells  property  encumbered 
by  nonrecourse  mortgage  exceeding  fair  market 
value  of  property  sold  held  required  to  include 
unpaid  balance  of  mortgage  in  computation  of 
amount  taxpayer  realized  on  sale. 

SUMMARY 

A  general  partnership  obtained  a  nonrecourse 
mortgage  loan  of  $1,851,500  in  order  to  construct 
an  apartment  complex.  The  partnership  was  unable 
to  make  the  payments  due  on  the  mortgage,  and 
each  partner  sold  his  partnership  interest  to  an 
unrelated  third  party  who  assumed  the  nonrecourse 
mortgage.  On  the  date  of  transfer,  the  fair  market 
value  of  the  property  did  not  exceed  $1,400,000 
and  the  partnership's  adjusted  basis  in  the  property 
was  $1,455,740.  Each  partner  reported  the  sale  on 
his  federal  income  tax  return  and  indicated  that  a 
partnership  loss  of  $55,740  had  been  sustained.  The 
Commissioner  of  Internal  Revenue  determined  that 
the  sale  resulted  in  a  partnership  capital  gain  of 
approximately  $400,000  on  the  theory  that  the  part- 
nership had  realized  the  full  amount  of  the  nonre- 
course obligation.  The  United  States  Tax  Court 
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upheld  the  asserted  deficiencies  (70  TC  756).  The 
United  States  Court  of  Appeals  for  the  Fifth  Circuit 
reversed  (651  F2d  1058). 

On  certiorari,  the  United  States  Supreme  Court 
reversed.  In  an  opinion  by  Blackmun,  J.,  expressing 
the  unanimous  view  of  the  court,  it  was  held  that  a 
taxpayer  who  sells  property  encumbered  by  a  non- 
recourse mortgage  exceeding  the  fair  market  value 
of  the  property  sold  must  include  the  unpaid  bal- 
ance of  the  mortgage  in  the  computation  of  the 
amount  the  taxpayer  realized  on  the  sale. 

O'Connor,  J.,  concurring,  expressed  the  view  that 
she  would  defer  to  the  regulations  promulgated  by 
the  Commissioner  of  Internal  Revenue  even  though 
she  does  not  endorse  the  Commissioner's  view. 


COUNSEL 

Stuart  A.  Smith  argued  the  cause  for  petitioner. 
Ronald  M.  Mankoff  argued  the  cause  for  respon- 
dents. 
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ORALIA  MARTINEZ,  as  next  friend  of  Roberto 

Morales,  Petitioner 

v 

RAYMON  L.  BYNUM,  etc.,  et  al. 

_  US  — ,  75  L  Ed  2d  879,  103  S  Ct  1838 

Argued  January  10,  1983. 
Decided  May  2,  1983. 

Decision:  State  residency  requirement  for  admission 
to  tuition-free  public  schools,  held  not  to  vio- 
late equal  protection  clause  of  Fourteenth 
Amendment. 


SUMMARY 

In  a  suit  against  Texas  school  officials  in  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  Texas,  the  plaintiffs  sought  injunctive  and 
declaratory  relief  against  the  application  of  a  Texas 
statute  denying  tuition-free  admission  for  a  minor 
who  lives  apart  from  a  parent,  guardian,  or  other 
person  having  lawful  control  of  him  under  a  court 
order,  if  the  minor's  presence  in  the  school  district 
is  for  the  primary  purpose  of  attending  the  public 
free  schools.  After  a  hearing  on  the  merits,  the 
District  Court  granted  judgment  for  the  defendants 
(482  F  Supp  212),  and  the  United  States  Court  of 
Appeals  for  the  Fifth  Circuit  affirmed  (648  F2d 
425). 

On  certiorari,  the  United  States  Supreme  Court 
affirmed.  In  an  opinion  by  Powell,  J.,  in  which 
Burger,  Ch.  J.,  and  Brennan,  White,  Blackmun, 
Rehnquist,  Stevens,  O'Connor,  JJ.,  joined,  it  was 
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held  that  the  state  statute  creates  a  bona  fide  resi- 
dence requirement  that  does  not  violate  the  nondis- 
criminatory provisions  of  the  equal  protection  clause 
of  the  Fourteenth  Amendment  since  (1)  a  bona  fide 
residence  requirement  furthers  the  substantial  state 
interest  in  assuring  that  services  provided  for  the 
state's  residents  are  enjoyed  only  by  residents,  and 
(2)  a  school  district  would  generally  be  justified  in 
requiring  school-age  children  or  their  parents  to 
satisfy  the  traditional,  basic  residence  requirement — 
that  they  live  in  the  district  with  a  bona  fide  inten- 
tion of  remaining  there — before  it  treated  them  as 
residents. 

Brennan,  J.,  while  joining  in  the  Court's  opinion, 
concurred  separately  to  stress  that  this  case  involves 
only  a  facial  challenge  to  the  constitutionality  of  the 
state  statute  and  that  the  Court  does  not  pass  on  its 
validity  as  applied  to  children  in  a  range  of  specific 
factual  context. 

Marshall,  J.,  dissenting,  stated  that  the  statute  is 
unconstitutional  on  its  face  under  the  equal  protec- 
tion clause  of  the  Fourteenth  Amendment  since  the 
statutory  classification,  which  deprives  some  chil- 
dren of  an  education  because  of  the  motive  of 
residing  in  the  state,  is  not  adequately  justified  by 
the  asserted  state  interest. 


COUNSEL 

Edward  J.  Tuddenham  argued  the  cause  for  peti- 
tioner. 

Richard  L.  Arnett  argued  the  cause  for  respon- 
dents. 


189 


75  L  Ed  2d  903  DECISIONS:  1982-83  TERM 

WILLIAM  KOLENDER,  et  al.,  Appellants 
v 

EDWARD  LAWSON 

—  US  —  75  L  Ed  2d  903,  103  S  Ct  1855 

Argued  November  8,  1982. 
Decided  May  2,  1983. 

Decision:  California  loitering  statute  requiring 
"credible  and  reliable"  identification  at  police 
request  held  unconstitutionally  vague. 

SUMMARY 

An  individual  who  had  been  detained  or  arrested 
on  approximately  15  occasions  under  a  California 
statute,  which  required  persons  who  loiter  or  wan- 
der on  the  streets  to  provide  a  credible  and  reliable 
identification  and  to  account  for  their  presence 
when  requested  by  a  peace  officer  under  circum- 
stances that  would  justify  a  valid  stop,  brought  a 
civil  action  seeking  a  declaratory  judgment  that  the 
statute  was  unconstitutional,  a  mandatory  injunction 
seeking  to  restrain  enforcement  of  the  statute,  and 
compensatory  and  punitive  damages  against  the 
various  officers  who  detained  him.  The  United 
States  District  Court  for  the  Southern  District  of 
California  held  that  the  statute  was  overbroad  and 
enjoined  enforcement  of  the  statute  but  held  that 
damages  were  not  recoverable.  The  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  affirmed  the 
District  Court  determination  as  to  the  statute's  un- 
constitutionality (658  F2d  1362). 
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On  appeal,  the  United  States  Supreme  Court 
affirmed  and  remanded.  In  an  opinion  by  O'Con- 
nor, J.,  joined  by  Burger,  Ch.  J.,  and  Brennan, 
Marshall,  Blackmun,  Powell,  and  Stevens,  JJ.,  it 
was  held  that  the  statute  was  unconstitutionally 
vague  on  its  face  within  the  meaning  of  the  due 
process  clause  of  the  Fourteenth  Amendment  be- 
cause it  encouraged  arbitrary  enforcement  by  failing 
to  clarify  what  is  contemplated  by  the  requirement 
that  a  suspect  provide  a  credible  and  reliable  identi- 
fication. 

White,  J.,  joined  by  Rehnquist,  J.,  dissented, 
expressing  the  view  that  the  statute  was  not  uncon- 
stitutionally vague  since  a  criminal  statute  is  not 
unconstitutionally  vague  on  its  face  unless  it  is 
impermissibly  vague  in  all  of  its  possible  applica- 
tions. 


COUNSEL 

A.  Wells  Petersen  argued  the  cause  for  appellants. 
Mark  D.  Rosenbaum  as  amicus  curiae  in  support 
of  the  judgment  below  by  special  leave  of  Court. 
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ARKANSAS  ELECTRIC  COOPERATIVE 

CORPORATION,  Appellant 

v 

ARKANSAS  PUBLIC  SERVICE  COMMISSION 

_  US  —  76  L  Ed  2d  1,  103  S  Ct  1905 

Argued  January  17,  1983. 
Decided  May  16,  1983. 

Decision:  State  regulation  of  cooperative's  whole- 
sale electricity  rates  held  not  barred  by  suprem- 
acy and  commerce  clauses. 

SUMMARY 

The  Arkansas  Public  Service  Commission  (PSC) 
entered  an  order  asserting  jurisdiction  over  the 
wholesale  rates  charged  by  a  rural  power  coopera- 
tive to  its  member  retail  distributors.  The  PSC  held 
that  state  regulation  was  neither  forbidden  by  the 
commerce  clause  of  the  United  States  Constitution 
(Art  I,  §  8,  cl  3)  nor  pre-empted  by  the  Federal 
Power  Act  (16  USCS  §§  791a  et  seq.)  and  the  Rural 
Electrification  Act  (7  USCS  §§901  et  seq.).  On 
review,  the  Pulaski  County  Circuit  Court  set  aside 
the  PSC's  order.  The  Arkansas  Supreme  Court 
reversed  and  upheld  the  jurisdiction  of  the  PSC 
(273  Ark  170,  618  SW2d  151). 

On  appeal,  the  United  States  Supreme  Court 
affirmed.  In  an  opinion  by  Brennan,  J.,  joined  by 
Marshall,  Blackmun,  Powell,  Rehnquist,  Ste- 
vens, and  O'Connor,  JJ.,  the  court  held  that  the 
PSC's  assertion  of  jurisdiction  over  the  wholesale 
rates  charged  by  the  cooperative  offended  neither 
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the  supremacy  clause  (Art  VI,  cl  2)   nor  the  com- 
merce clause. 

White,  J.,  joined  by  Burger,  Ch.  J.,  dissenting, 
stated  that  state  regulation  of  rural  cooperative 
wholesale  power  rates  is  pre-empted  because  Con- 
gress has  occupied  the  field  of  wholesale  power  rate 
regulation. 


COUNSEL 

Robert  D.  Cabe  argued  the  cause  for  appellant. 
Jeff  Broadwater  argued  the  cause  for  appellee. 
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AMERICAN  PAPER  INSTITUTE,  INC.,  Petitioner 

v 

AMERICAN  ELECTRIC  POWER  SERVICE 

CORPORATION  et  al. 


FEDERAL  ENERGY  REGULATORY 

COMMISSION,  Petitioner 

v 

AMERICAN  ELECTRIC  POWER  SERVICE 
CORPORATION  et  al. 

_  US  — ,  76  L  Ed  2d  22,  103  S  Ct  1921 

Argued  March  22,  1983. 
Decided  May  16,  1983. 

Decision:  Federal  Energy  Regulatory  Commission's 
full  avoided  cost  and  interconnection  rules  held 
valid. 


SUMMARY 

By  petition  filed  in  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  Circuit,  several 
electric  power  companies  sought  review  of  two  rules 
promulgated  by  the  Federal  Energy  Regulatory 
Commission  pursuant  to  §  210  of  the  Public  Utility 
Regulatory  Policies  Act  of  1978  (16  USCS  §  824a-3). 
The  first  rule  required  electric  utilities  to  purchase 
electric  energy  from  cogenerators  and  small  power 
producers  at  a  rate  equal  to  the  purchasing  utility's 
full  avoided  cost,  which  is  the  cost  the  utility  would 
have  incurred  had  it  generated  the  electricity  itself 
or  purchased  the  electricity  from  another  source. 
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The  second  rule  required  utilities  to  make  such 
interconnections  with  cogenerators  and  small  power 
prodecers  as  were  necessary  to  effect  purchases  or 
sales  of  electricity  authorized  by  the  Act.  The  Court 
of  Appeals  vacated  both  rules,  holding  that  the 
Commission  had  not  adequately  explained  its  adop- 
tion of  the  full  avoided  cost  rule  and  that  the 
Commission  exceeded  its  statutory  authority  in  pro- 
mulgating the  interconnection  rule  (675  F2d  1226). 

On  certiorari,  the  United  States  Supreme  Court 
reversed  and  remanded.  In  an  opinion  by  Mar- 
shall, J.,  expressing  the  unanimous  view  of  the 
eight  participating  members  of  the  court,  it  was  held 
that  the  Commission  did  not  act  arbitrarily  or  capri- 
ciously in  promulgating  the  full  avoided  cost  rule  or 
exceed  its  authority  in  promulgating  the  intercon- 
nection rule. 

Powell,  J.,  did  not  participate. 

COUNSEL 

Paul  M.  Bator  argued  the  cause  for  petitioners. 
Edward  Berlin  argued  the  cause  for  respondents. 
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C.  DUANE  HENSLEY  et  al.,  Petitioners 
v 

THOMAS  ECKERHART  et  al. 

—  US  —  76  L  Ed  2d  40,  103  S  Ct  1933 

Argued  November  3,  1982. 
Decided  May  16,  1983. 

Decision:  Civil  rights  plaintiffs'  attorney  fee  award 
held  limited  by  extent  of  success. 

SUMMARY 

In  an  action  brought  on  behalf  of  all  persons 
involuntarily  confined  in  the  forensic  unit  of  a  state 
hospital,  which  action  challenged  the  constitutional- 
ity of  treatment  at  the  hospital,  the  United  States 
District  Court  for  the  Western  District  of  Missouri, 
after  a  trial,  found  constitutional  violations  in  five  of 
the  six  general  areas  of  treatment.  Subsequent  to 
the  trial,  the  representatives  of  the  certified  plaintiff 
class  of  involuntarily  confined  inmates  filed  a  re- 
quest for  attorneys'  fees  under  the  Civil  Rights 
Attorney's  Fees  Awards  Act  of  1976  (42  USCS 
§  1988),  which  provides  that  in  federal  civil  rights 
actions,  "the  court,  in  its  discretion,  may  allow  the 
prevailing  party,  other  than  the  United  States,  a 
reasonable  attorney's  fee  as  part  of  the  costs."  After 
determining  that  the  plaintiff  class  was  the  prevail- 
ing party  under  42  USCS  §  1988,  even  though  they 
had  not  succeeded  on  every  claim,  the  District 
Court  refused  to  eliminate  from  the  fee  award 
compensation  for  hours  spent  on  unsuccessful 
claims.  The  District  Court  found  that  the  significant 
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extent  of  the  relief  obtained  clearly  justified  the 
award  of  a  reasonable  attorney's  fee.  The  United 
States  Court  of  Appeals  for  the  Eighth  Circuit  af- 
firmed (665  F2d  294). 

On  certiorari,  the  United  States  Supreme  Court 
vacated  and  remanded.  In  an  opinion  by  Powell,  J., 
joined  by  Burger,  Ch.  J.,  and  White,  Rehnquist, 
and  O'Connor,  JJ.,  it  was  held  that  (1)  the  extent  of 
a  plaintiffs  success  is  a  crucial  factor  in  determining 
the  proper  amount  of  an  award  of  attorneys'  fees, 
(2)  where  a  plaintiff  has  failed  to  prevail  on  a  claim 
that  is  distinct  in  all  respects  from  his  successful 
claims,  the  hours  spend  on  the  unsuccessful  claims 
should  be  excluded  in  considering  the  amount  of  a 
reasonable  fee,  and  (3)  where  a  lawsuit  consists  of 
related  claims,  a  plaintiff  who  has  won  substantial 
relief  should  not  have  his  attorneys'  fee  award 
reduced  simply  because  the  District  Court  did  not 
adopt  each  contention  raised  but  that  where  the 
plaintiff  achieved  only  limited  success,  the  District 
Court  should  award  only  that  amount  of  fees  that  is 
reasonable  in  relation  to  the  results  obtained. 

Burger,  Ch.  J.,  concurring,  expressed  the  view 
that  a  district  judge  may  not  authorize  the  payment 
of  attorneys'  fees  unless  the  attorney  involved  has 
established  by  clear  and  convincing  evidence  the 
time  and  effort  claimed  and  shown  that  the  time 
expended  was  necessary  to  achieve  the  results  ob- 
tained. 

Brennan,  J.,  joined  by  Marshall,  Blackmun,  and 
Stevens,  JJ.,  concurred  in  part  and  dissented  in 
part,  expressing  the  views  that  (1)  the  results  ob- 
tained do  not  alone  justify  a  42  USCS  §  1988  award 
of  attorneys'  fees  for  all  the  hours  spent  on  a 
particular  case,  and  (2)  the  present  case  should  not 
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have  been  remanded  since  the  fee  that  the  District 
Court  awarded  comes  within  the  range  of  possible 
fees  that  the  facts,  history,  and  results  of  the  case 
would  permit  and  the  remand  will  serve  only  to 
unjustifiably  provoke  new  litigation  and  prolong  old 
litigation  over  attorneys'  fees. 


COUNSEL 

Michael  L.  Boicourt  argued  the  cause  for  petition- 
ers. 

Stanley  J.  Eichner  argued  the  cause  for  respon- 
dent. 
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MARGARET  H.  HECKLER,  Secretary  of  Health 

and  Human  Services,  Petitioner 

v 

CARMEN  CAMPBELL 

_  US  — ,  76  L  Ed  2d  66,  103  S  Ct  1952 

Argued  February  28,  1983. 
Decided  May  16,  1983. 

Decision:  Use  of  medical-vocational  guidelines  in 
determining  claimant's  right  to  Social  Security 
disability  benefits  held  not  to  conflict  with  So- 
cial Security  Act. 


SUMMARY 

A  claimant  applied  for  Social  Security  disability 
benefits  because  a  back  condition  and  hypertension 
prevented  her  from  continuing  her  work  as  a  hotel 
maid.  After  her  application  was  denied,  the  claimant 
requested  a  hearing  de  novo  before  an  administra- 
tive law  judge.  Relying  on  medical-vocational  guide- 
lines promulgated  by  the  Secretary  of  Health  and 
Human  Services,  the  administrative  law  judge  found 
that  a  significant  number  of  jobs  existed  that  a 
person  of  the  claimant's  qualifications  could  per- 
form and  therefore  concluded  that  the  claimant  was 
not  disabled.  This  determination  was  upheld  by 
both  the  Social  Security  Appeals  Council  and  the 
United  States  District  Court  for  the  Eastern  District 
of  New  York.  The  United  States  Court  of  Appeals 
for  the  Second  Circuit  reversed,  holding  that  the 
Secretary  was  required  to  introduce  evidence  that 
specific  alternative  jobs  existed  (665  F2d  48). 
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On  certiorari,  the  United  States  Supreme  Court 
reversed.  In  an  opinion  by  Powell,  J.,  joined  by 
Burger,  Ch.  J.,  and  Brennan,  White,  Blackmun, 
Rehnojjist,  Stevens,  and  O'Connor,  JJ.,  it  was  held 
that  the  Secretary  of  Health  and  Human  Services 
may  rely  on  medical-vocational  guidelines  to  deter- 
mine a  claimant's  right  to  Social  Security  disability 
benefits. 

Brennan,  J.,  while  joining  in  the  Court's  opinion, 
filed  a  concurring  opinion  suggesting  that  the  Secre- 
tary should  insist  upon  the  administrative  law 
judge's  faithful  performance  of  the  duty  of  inquiry 
in  future  cases. 

Marshall,  J.,  concurring  in  part  and  dissenting  in 
part,  agreed  that  the  medical-vocational  guidelines 
are  valid  but  would  remand  to  determine  whether 
the  administrative  law  judge  fulfilled  his  obligation 
to  look  fully  into  the  issues. 


COUNSEL 

John  H.  Garvey  argued  the  cause  for  petitioner. 
Ruben  Nazario  argued  the  cause  for  respondent. 
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VERLINDEN  B.  V.,  Petitioner 

v 

CENTRAL  BANK  OF  NIGERIA 

_  US  —  76  L  Ed  2d  81,  103  S  Ct  1962 

Argued  January  11,  1983. 
Decided  May  23,  1983. 

Decision:  Foreign  Sovereign  Immunities  Act  held 
not  unconstitutional  in  authorizing  foreign 
plaintiff  to  sue  foreign  state  in  federal  court  on 
nonfederal  claim. 


SUMMARY 

A  Dutch  corporation  brought  suit  against  the 
Central  Bank  of  Nigeria,  an  instrumentality  of  Nige- 
ria, in  the  United  States  District  Court  for  the 
Southern  District  of  New  York,  alleging  that  Central 
Bank  breached  a  letter  of  credit.  The  Dutch  corpo- 
ration alleged  jurisdiction  under  §  2  of  the  Foreign 
Sovereign  Immunities  Act  (28  USCS  §  1330).  Cen- 
tral Bank  moved  to  dismiss  for,  among  other  rea- 
sons, lack  of  subject  matter  jurisdiction.  The  District 
Court  dismissed  the  complaint,  holding  that  Central 
Bank  was  entitled  to  sovereign  immunity.  The 
United  States  Court  of  Appeals  for  the  Second 
Circuit  affirmed,  holding  that  the  Act  exceeded  the 
scope  of  Article  III  of  the  United  States  Constitu- 
tion (647  F2d  320). 

On  certiorari,  the  United  States  Supreme  Court 
reversed  and  remanded.  In  an  opinion  by  Burger, 
Ch.  J.,  expressing  the  unanimous  view  of  the  court, 
it  was  held  that  the  Foreign  Sovereign  Immunities 
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Act  does  not  violate  Article  III  by  authorizing  a 
foreign  plaintiff  to  sue  a  foreign  state  in  a  United 
States  District  Court  on  a  nonfederal  cause  of  ac- 
tion. 


COUNSEL 

Abram  Chayes  argued  the  cause  for  the  peti- 
tioner. 

Paul  M.  Bator  argued  the  cause  for  the  United 
States,  as  amicus  curiae,  by  special  leave  of  Court. 

Stephen  N.  Shulman  argued  the  cause  as  amicus 
curiae,  in  support  of  the  judgment  below,  by  special 
leave  of  Court. 
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UNITED  STATES,  Petitioner 

v 

KELVIN  HASTING,  et  al. 

_  US  — ,  76  L  Ed  2d  96,  103  S  Ct  1974 

Argued  December  7,  1982. 
Decided  May  23,  1983. 

Decision:  Reversal  of  criminal  conviction  to  punish 
prosecutorial  misconduct  held  improper  where 
error  was  harmless. 

SUMMARY 

At  the  defendants'  trial  on  charges  of  kidnapping, 
transporting  women  across  state  lines  for  immoral 
purposes  in  violation  of  the  Mann  Act  (18  USCS 
§  2431),  and  conspiracy  to  commit  such  offenses  in 
violation  of  18  USCS  §  371,  wherein  the  victims' 
testimony  included  recitals  concerning  multiple  inci- 
dents of  rape  and  sodomy  by  the  defendants  and 
the  defense  relied  on  a  theory  of  consent  and, 
inconsistently,  mistaken  identity,  the  United  States 
District  Court  for  the  Southern  District  of  Illinois 
denied  a  defense  motion  for  mistrial  after  the  de- 
fense counsel  had  tendered  an  objection  to  summa- 
tion comments  made  by  the  prosecutor  concerning 
the  defense  evidence,  particularly  the  fact  that  the 
defendants  had  never  challenged  the  kidnapping, 
the  interstate  transportation  of  the  victims,  and  the 
sexual  acts.  A  jury  returned  a  guilty  verdict  as  to 
each  defendant  on  all  counts.  The  United  States 
Court  of  Appeals  for  the  Seventh  Circuit  reversed 
the  convictions  and  remanded  for  retrial,  concluding 
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that  the  comments  made  violated  the  defendants' 
Fifth  Amendment  rights.  The  Court  of  Appeals 
declined  to  apply  the  harmless  error  doctrine,  stat- 
ing that  the  application  of  the  doctrine  would  im- 
permissibly compromise  the  clear  constitutional  vio- 
lation of  the  defendants'  Fifth  Amendment  rights 
(660  F2d  301). 

On  certiorari,  the  United  States  Supreme  Court 
reversed  and  remanded.  In  an  opinion  by  Burger, 
Ch.  J.,  joined  by  White,  Powell,  Rehnojjist,  and 
O'Connor,  JJ.,  it  was  held  that  (1)  the  Court  of 
Appeals  may  not  avoid,  by  an  assertion  of  supervi- 
sory power  to  discipline  the  prosecutor  for  his 
misconduct,  the  rule  that  prosecutorial  comment  on 
the  failure  of  an  accused  to  testify  is  not  per  se 
error  and  does  not  require  an  automatic  reversal  if 
the  court  concludes  that,  on  the  whole  record,  the 
error  was  harmless  beyond  a  reasonable  doubt  and 
(2)  the  prosecutorial  comments  in  the  instant  case 
were  harmless  error  given  the  overwhelming  evi- 
dence of  the  defendants'  guilt. 

Blackmun,  J.,  filed  a  separate  statement  express- 
ing the  view  that  the  judgment  of  the  Court  of 
Appeals  should  be  vacated  and  the  action  remanded 
for  consideration  by  that  court  of  the  issue  of 
whether  the  Fifth  Amendment  violation  it  had  per- 
ceived to  exist  was  harmless  error. 

Stevens,  J.,  concurred,  expressing  the  view  that 
the  Fifth  Amendment  does  not  serve  as  a  basis  for 
reversal  of  the  conviction  in  this  action  because  the 
prosecutor's  closing  argument  was  free  of  constitu- 
tional error. 

Brennan,  J.,  joined  by  Marshall,  J.,  concurred  in 
part  and  dissented  in  part,  expressing  the  view  that 
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the  fact  that  an  error  is  harmless  does  not  necessar- 
ily preclude  a  Court  of  Appeals  from  exercising  its 
supervisory  powers  to  reverse  a  conviction  in  ex- 
treme circumstances. 


COUNSEL 

John  F.  DePue  argued  the  cause  for  the  peti- 
tioner. 

Paul  V.  Esposito  argued  the  cause  for  respon- 
dents. 
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PALLAS  SHIPPING  AGENCY,  LTD.,  Petitioner 

v 

JOSEPH  DURIS 

—  US  — ,  76  L  Ed  2d  120,  103  S  Ct  1991 

Argued  April  25,  1983. 
Decided  May  23,  1983. 

Decision:  Longshoremen's  acceptance  of  voluntary 
compensation  payments  held  not  to  effect  as- 
signment of  his  claim  against  third  party. 


SUMMARY 

The  United  States  District  Court  for  the  Northern 
District  of  Ohio  dismissed  an  injured  longshore- 
man's negligence  claim  for  lack  of  in  personam 
jurisdiction.  After  concluding  that  personal  jurisdic- 
tion could  properly  be  asserted  over  the  corporate 
defendant,  the  United  States  Court  of  Appeals  for 
the  Sixth  Circuit  reversed  on  the  ground  that  the 
longshoreman's  acceptance  of  compensation  pay- 
ments, in  the  absence  of  a  formal  compensation 
order  or  award  by  the  Secretary  of  Labor,  did  not 
operate  as  an  assignment  of  his  third-party  claim  to 
his  employer  pursuant  to  33  USCS  §  933(b)  (684 
F2d  352). 

On  certiorari,  the  United  States  Supreme  Court 
affirmed.  In  an  opinion  by  Marshall,  J.,  expressing 
the  unanimous  view  of  the  court,  it  was  held  that 
the  longshoreman's  acceptance  of  voluntary  com- 
pensation payments  did  not  constitute  "acceptance 
of  such  compensation  under  an  award  in  a  compen- 
sation order,"  within  the  meaning  of  33  USCS 
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§  933(b),    and    therefore    did    not    give    rise    to    an 
assignment  of  his  claim  against  the  third  person. 


COUNSEL 

Wm.  D.  Carle,  III  argued  the  cause  for  petitioner. 
Thomas  W.   Gallagher  argued   the  cause  for  re- 
spondent. 
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DONALD  T.  REGAN,  Secretary  of  Treasury,  et  al., 

Appellants 

v 

TAXATION  WITH  REPRESENTATION  OF 
WASHINGTON 


TAXATION  WITH  REPRESENTATION  OF 

WASHINGTON,  Appellant 

v 

DONALD  T.  REGAN,  Secretary  of  Treasury,  et  al. 

—  US  — ,  76  L  Ed  2d  129,  103  S  Ct  1997 

Argued  March  22,  1983. 
Decided  May  23,  1983. 

Decision:  Prohibition  against  lobbying  for  tax  ex- 
empt status  under  26  USCS  §  501(c)(3)  held 
constitutional. 


SUMMARY 

A  non-profit  corporation  organized  to  promote 
certain  interests  in  the  field  of  federal  taxation 
applied  for  tax-exempt  status  under  26  USCS 
§  501(c)(3).  The  Internal  Revenue  Service  denied 
the  application  because  it  appeared  that  a  substan- 
tial part  of  the  corporation's  activities  would  consist 
of  attempting  to  influence  legislation,  which  is  not 
permitted  by  §  501(c)(3).  The  corporation  sued  fed- 
eral officials  in  the  United  States  District  Court  for 
the  District  of  Columbia,  challenging  the  prohibition 
against  substantial  lobbying  as  violative  of  the  First 
Amendment  and  the  equal  protection  component  of 
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the  Fifth  Amendment's  due  process  clause.  The 
District  Court  granted  summary  judgment  against 
the  corporation.  On  appeal,  the  en  banc  United 
States  Court  of  Appeals  for  the  District  of  Columbia 
Circuit  reversed,  holding  that  §  501(c)(3)  did  not 
violate  the  First  Amendment,  but  did  violate  the 
Fifth  Amendment  (676  F2d  715). 

On  appeal,  the  United  States  Supreme  Court 
reversed.  In  an  opinion  by  Rehnquist,  expressing 
the  unanimous  view  of  the  court,  it  was  held  that  (1) 
the  prohibition  against  lobbying  in  §  501(c)(3)  did 
not  violate  the  First  Amendment,  since  Congress, 
pursuant  to  §  501(c)(3),  had  not  infringed  on  any 
First  Amendment  rights  or  regulated  any  First 
Amendment  activity,  and  (2)  the  prohibition  against 
lobbying  in  §  501(c)(3)  did  not  violate  the  equal 
protection  component  of  the  Fifth  Amendment, 
even  though  veterans'  organizations  were  allowed 
under  §50 1(c)  (19)  to  carry  on  substantial  lobbying 
and  still  qualify  to  receive  tax  deductible  contribu- 
tions, since  qualified  veteran's  organizations  were 
entitled  to  receive  tax  deductible  contributions  re- 
gardless of  the  content  of  the  speech  they  used,  and 
it  was  not  irrational  for  Congress  to  decide  that 
taxpayers  should  not  subsidize  the  lobbying  of  tax 
exempt  charities,  or  to  decide  that  although  it  would 
not  subsidize  substantial  lobbying  by  charities  in 
general,  it  would  subsidize  the  lobbying  of  veterans' 
organizations. 

Blackmun,  J.,  joined  by  Brennan  and  Marshall, 
JJ.,  concurred,  expressing  the  view  that  while  he 
joined  the  court's  opinion,  the  holding  that 
§  501(c)(3)  did  not  violate  the  First  Amendment 
depended  entirely  on  the  court's  necessary  assump- 
tion that  the  Internal  Revenue  Service,  in  enforcing 
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the  lobbying  restrictions,  required  an  organization 
qualified  under  §  501(c)(3),  and  its  lobbying  affiliate 
with  tax  exempt  status  under  §  501(c)(4),  only  to  be 
separately  incorporated  and  to  keep  records  ade- 
quate to  show  that  the  tax  deductible  contributions 
were  not  used  to  pay  for  lobbying. 


COUNSEL 

Solicitor  General  Rex  E.  Lee  argued  the  cause  for 
appellants. 
John  Cary  Sims  argued  the  cause  for  appellees. 
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UNITED  STATES,  Petitioner 

v 

EIGHT  THOUSAND  EIGHT  HUNDRED  AND 

FIFTY  DOLLARS 

_  US  — ,  76  L  Ed  2d  143,  103  S  Ct  2005 

Argued  January  18,  1983. 
Decided  May  23,  1983. 

Decision:  18-month  delay  in  riling  civil  proceeding 
for  forfeiture  of  currency  seized  by  customs 
officials  held  not  to  violate  claimant's  right  to 
due  process  of  law. 

SUMMARY 

A  complaint  seeking  the  forfeiture  of  currency 
under  31  USCS  §  1102,  authorizing  the  government 
to  seize  and  forfeit  any  monetary  instrument  for 
which  an  individual  knowingly  transporting  mone- 
tary instruments  exceeding  $5,000  into  the  United 
States  fails  to  file  a  report  with  the  Customs  Service 
declaring  the  amount  transported,  was  filed  in  the 
United  States  District  Court  for  the  Central  District 
of  California.  The  court  held  that  an  18-month 
delay  between  the  seizure  of  currency  and  the  for- 
feiture action  was  reasonable  and  did  not  violate  the 
claimant's  right  to  due  process,  and  declared  the 
currency  forfeited.  The  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit  reversed  and  ordered  a 
dismissal  of  the  forfeiture  action  (645  F2d  826). 

On  certiorari,  the  United  States  Supreme  Court 
reversed  and  remanded.  In  an  opinion  by  O'Con- 
nor, J.,  joined  by  Burger,   Ch.  J.,   and  Brennan, 
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White,  Marshall,  Blackmun,  Powell  and  Rehn- 
qjuist,  JJ.,  it  was  held  that  the  government's  18- 
month  delay  in  riling  a  civil  proceeding  for  forfei- 
ture of  currency  seized  by  customs  officials,  between 
the  seizure  and  the  filing  of  the  proceeding,  did  not 
violate  the  claimant's  right  to  due  process  of  law 
where  the  government's  diligent  pursuit  of  pending 
administrative  and  criminal  proceedings  indicated 
strongly  that  the  reasons  for  its  delay  were  substan- 
tial, the  claimant  exercised  none  of  the  remedies 
which  would  trigger  a  rapid  filing  of  a  forfeiture 
action,  and  that  claimant  did  not  allege  or  show  that 
the  delay  affected  her  ability  to  defend  the  propriety 
of  the  forfeiture  on  the  merits. 

Stevens,  J.,  dissented,  expressing  the  view  that  a 
rule  that  allows  the  government  to  dispossess  a 
citizen  of  her  property  for  more  than  18  months 
without  her  consent  and  without  a  hearing  is  a 
flagrant  violation  of  the  Fifth  Amendment. 

COUNSEL 

Andrew  L.  Frey  argued  the  cause  for  the  peti- 
tioner. 

Victor  Sherman  argued  the  cause  for  the  respon- 
dent. 
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BOB  JONES  UNIVERSITY,  Petitioner 

v 

UNITED  STATES 


GOLDSBORO  CHRISTIAN  SCHOOLS,  INC. 

v 

UNITED  STATES 

_  US  — ,  76  L  Ed  2d  157,  103  S  Ct  2017 

Argued  October  12,  1983. 
Decided  May  24,  1983. 

Decision:  Racially  discriminatory  private  religious 
schools  held  constitutionally  denied  tax-exempt 
status  under  26  USCS  §  501(c)(3). 


SUMMARY 

The  Internal  Revenue  Service  (IRS)  denied  or 
revoked  tax-exempt  status  under  26  USCS 
§  501(c)(3)  to  two  private  schools  pursuant  to  an 
IRS  ruling  that  interpreted  26  USCS  §§170  and 
501(c)(3)  as  prohibiting  tax-exempt  status  for  pri- 
vate schools  having  a  racially  discriminatory  policy. 
The  admissions  policies  of  the  two  schools  that 
caused  the  IRS  to  deny  or  revoke  their  tax-exempt 
status  were  carried  out  on  the  basis  of  religious 
beliefs.  The  two  schools  later  brought  suit  in  differ- 
ent federal  District  Courts,  seeking  a  refund  of  taxes 
paid  to  the  IRS.  The  United  States  District  Court 
for  the  District  of  South  Carolina,  with  respect  to 
one  of  the  schools,  ordered  the  IRS  to  pay  an 
income  tax  refund,  holding  that  the  revocation  of 
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the  school's  tax-exempt  status  exceeded  the  dele- 
gated powers  of  the  IRS,  was  improper  under  IRS 
rulings  and  procedures,  and  violated  the  school's 
rights  under  the  religion  clauses  of  the  First  Amend- 
ment (468  F  Supp  890).  The  United  States  Court  of 
Appeals  for  the  Fourth  Circuit  reversed  and  re- 
manded, holding  that  the  IRS  acted  within  its  statu- 
tory authority  in  revoking  the  school's  tax-exempt 
status,  and  that  the  revocation  did  not  violate  the 
free  exercise  and  establishment  clauses  of  the  First 
Amendment  (639  F2d  147).  With  regard  to  the 
other  school's  suit,  the  United  States  District  Court 
for  the  Eastern  District  of  North  Carolina  rejected 
the  school's  claim  to  tax-exempt  status  under 
§  501(c)(3),  finding  that  racially  discriminatory 
schools  must  be  denied  federal  tax  benefits  flowing 
from  tax-exempt  status  under  §  501(c)(3),  and  that 
the  denial  of  tax-exempt  status  did  not  violate  the 
free  exercise  and  establishment  clauses  of  the  First 
Amendment  (436  F  Supp  1314).  The  same  Court  of 
Appeals  affirmed  on  the  basis  of  its  decision  in  the 
previous  case  involving  the  other  school  (644  F2d 
879). 

On  certiorari,  the  United  States  Supreme  Court 
affirmed  in  both  cases.  In  an  opinion  by  Burger, 
Ch.  J.,  joined  by  Brennan,  White,  Marshall, 
Blackmun,  Stevens,  and  O'Connor,  JJ.,  and  joined 
in  part  (as  to  holdings  three  and  four  below)  by 
Powell,  J.,  it  was  held  that  (1)  the  IRS  ruling  was 
correct  in  interpreting  26  USCS  §§170  and 
501(c)(3)  as  prohibiting  tax-exempt  status  under 
§  501(c)(3)  for  private  schools  having  a  racially 
discriminatory  policy,  since  racial  discrimination  is 
against  public  policy  and  such  institutions  cannot  be 
viewed  as  conferring  a  public  benefit,  (2)  the  IRS 
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did  not  exceed  its  authority  when  announcing  its 
interpretation,  since  the  IRS  has  broad  authority  to 
interpret  the  tax  laws,  there  was  no  doubt  that  there 
was  a  national  policy  against  racial  discrimination, 
and  institutions  with  practices  at  odds  with  this 
policy  could  not  be  seen  as  charitable  within  the 
meaning  of  §§  170  and  501(c)(3),  (3)  the  IRS'  inter- 
pretation did  not  violate  the  free  exercise  clause  of 
the  First  Amendment  as  applied  to  schools  discrimi- 
nating on  the  basis  of  sincerely  held  religious  be- 
liefs, since  the  government  has  a  fundamental,  over- 
riding interest  in  eradicating  racial  discrimination 
and  education  that  is  compelling,  and  which  sub- 
stantially outweighs  whatever  burden  the  denial  of 
tax  benefits  placed  on  the  schools'  exercise  of  their 
religious  beliefs,  and  (4)  the  IRS  policy  was  founded 
on  a  neutral,  secular  basis,  and  did  not  violate  the 
establishment  clause  of  the  First  Amendment. 

Powell,  J.,  concurred  in  part  and  concurred  in 
the  judgment,  stating  that  he  joined  the  court's 
opinion  in  holding  that  the  denial  of  the  tax  exemp- 
tions did  not  violate  the  First  Amendment,  but  did 
not  agree  that  the  critical  question  in  determining 
tax-exempt  status  is  whether  an  individual  organiza- 
tion provides  a  clear  public  benefit  as  defined  by  the 
court,  or  that  the  IRS  should  be  invested  with 
authority  to  determine  which  public  policies  are 
sufficiently  fundamental  to  require  denial  of  tax 
exemptions  when  violated. 

Rehnquist,  J.,  dissented  on  the  ground  that  nei- 
ther the  language  nor  the  legislative  history  of  26 
USCS  §  501(c)(3),  nor  the  language  of  26  USCS 
§  170,  showed  a  congressional  intention  that  private 
schools  having  a  racially  discriminatory  policy  were 
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to  be  denied  tax-exempt  status,  and  that  Congress 
did  not  later  acquiesce  in  the  IRS  ruling. 


COUNSEL 

William  B.  Ball  argued  the  cause  for  petitioner 
Bob  Jones  University. 

William  G.  McNairy  argued  the  cause  for  peti- 
tioner Goldsboro  Christian  Schools,  Inc. 

William  Bradford  Reynolds  argued  the  cause  for 
the  United  States. 

William  T.  Coleman,  Jr.  argued  the  cause  as 
amicus  curiae  in  support  of  the  judgment  below. 
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MORRISON-KNUDSEN  CONSTRUCTION 

COMPANY,  et  al.,  Petitioners 

v 

DIRECTOR,  OFFICE  OF  WORKERS' 

COMPENSATION  PROGRAMS,  UNITED  STATES 

DEPARTMENT  OF  LABOR,  et  al. 

_  US  — ,  76  L  Ed  2d  194,  103  S  Ct  2045 

Argued  March  21,  1983. 
Decided  May  24,  1983. 

Decision:  Employer  contributions  to  union  trust 
funds  for  health  and  welfare,  pensions,  and 
training  held  not  "wages"  for  purpose  of  com- 
puting compensation  benefits  under  33  USCS 
§902(13). 


SUMMARY 

An  Administrative  Law  Judge  of  the  United  States 
Department  of  Labor  rejected  the  contention  of  a 
widow  of  an  employee  in  the  District  of  Columbia 
that  her  death  benefits  under  the  District  of  Colum- 
bia Workmen's  Compensation  Act  should  include 
employer  contributions  to  union  trust  funds  for 
health  and  welfare,  pensions,  and  training  as  part  of 
the  weekly  wage  upon  which  benefits  are  calculated. 
The  District  of  Columbia  Act  incorporates  the  pro- 
visions of  the  Longshoremen's  and  Harbor  Workers' 
Compensation  Act  (33  USCS  §§901  et  seq.)  which 
defines  "wages,"  under  §  2(13)  (33  USCS 
§902(13)).  The  Benefits  Review  Board  of  the 
United  States  Department  of  Labor  affirmed,  rea- 
soning that  only  values  that  are  readily  identifiable 
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and  calculable  may  be  included  in  the  determination 
of  wages.  The  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  reversed,  holding 
that  the  benefits  at  issue  were  readily  identifiable 
and  calculable,  and  that  the  trustees  of  the  union 
funds  were  a  channel  by  which  the  companies  pro- 
vided fringe  benefits.  (216  US  App  DC  50,  670  F2d 
208). 

On  certiorari,  the  United  States  Supreme  Court 
reversed.  In  an  opinion  by  Burger,  Ch.  J.,  in  which 
Brennan,  White,  Blackmun,  Powell,  Rehnquist, 
Stevens,  and  O'Connor,  JJ.,  joined,  it  was  held  that 
employer  contributions  to  union  trust  funds  for 
health  and  welfare,  pensions,  and  training  are  not 
"wages"  for  the  purposes  of  computing  compensa- 
tion benefits  under  §  2(13)  of  the  Act. 

Marshall,  J.,  dissenting,  stated  that  the  term 
"wages"  as  used  in  the  Act  should  encompass  em- 
ployer-funded benefits  because  those  benefits  repre- 
sent a  portion  of  the  employee's  earning  power. 

COUNSEL 

Arthur  Larson  argued  the  cause  for  petitioners. 

Alan  I.  Horowitz  argued  the  cause  for  federal 
respondent  supporting  petitioners. 

Geo.  Stephen  Leonard  argued  the  cause  for  re- 
spondent Hilyer. 
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GENERAL  MOTORS  CORPORATION,  Petitioner 

v 
DEVEX  CORPORATION  et  al. 

—  US—,  76  L  Ed  2d  211,  103  S  Ct  2058 

Argued  December  7,  1982. 
Decided  May  24,  1983. 

Decision:  Award  of  prejudgment  interest  in  patent 
infringement  suit  held  proper. 

SUMMARY 

This  case  presented  the  question  whether  pre- 
judgment interest  should  ordinarily  be  awarded  in  a 
patent  infringement  suit  under  35  USCS  §  284.  In 
an  action  in  the  United  States  District  Court  for  the 
District  of  Delaware,  instituted  by  a  patent  owner 
against  an  alleged  infringer,  the  District  Court  ulti- 
mately entered  judgment  for  the  patent  owner, 
holding  that  the  owner  was  entitled  to  damages 
including  prejudgment  interest.  The  United  States 
Court  of  Appeals  for  the  Third  Circuit  affirmed  (667 
F2d  347). 

On  certiorari,  the  United  States  Supreme  Court 
affirmed.  In  an  opinion  by  Marshall,  J.,  expressing 
the  unanimous  view  of  the  court,  it  was  held  that  an 
award  of  prejudgment  interest  in  a  patent  infringe- 
ment suit  should  ordinarily  be  awarded  under  35 
USCS  §  284  absent  some  justification  for  withhold- 
ing such  an  award. 

Stevens,  J.,  while  joining  in  the  court's  opinion, 
filed  a  concurring  opinion  declaring  that  §  284  does 
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not  automatically  require  an  award  of  prejudgment 
interest  whenever  infringement  is  found. 


COUNSEL 

George  E.  Frost  argued  the  cause  for  the  peti- 
tioner. 

Sidney  Bender  argued  the  cause  for  the  respon 
dents. 
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DANNY  R.  BEARDEN,  Petitioner 

v 

GEORGIA 

_  US  —  76  L  Ed  2d  221,  103  S  Ct  2064 

Argued  January  11,  1983. 
Decided  May  24,  1983. 

Decision:  Fourteenth  Amendment  held  to  preclude 
state  court  from  automatically  revoking  proba- 
tion and  imposing  prison  term,  when  proba- 
tioner could  not  pay  fine,  without  rinding  that 
he  did  not  make  bona  fide  effort  to  pay  or  that 
alternative  forms  of  punishment  were  inade- 
quate. 

SUMMARY 

The  Superior  Court,  Catoosa  County,  Georgia, 
after  a  hearing,  revoked  the  probation  of  a  defen- 
dant who  had  pleaded  guilty  to  burglary  and  theft 
by  receiving  stolen  property  on  the  grounds  that  the 
defendant  had  failed  to  pay  a  fine  and  the  restitu- 
tion upon  which  his  probation  had  been  condi- 
tioned. The  defendant,  by  virtue  of  the  Georgia 
First  Offender's  Act,  had  received  a  sentence  of 
probation  conditioned  upon  his  payment  of  a  fine 
and  restitution  within  a  set  period  of  time  and  had 
borrowed  funds  to  pay  part  of  the  amount  owed  but 
subsequently  lost  his  job,  and,  despite  repeated 
efforts,  was  unable  to  find  other  work,  and  was 
unable  to  pay  the  balance  of  his  fine  and  to  the 
restitution  within  the  set  time  period.  The  Georgia 
Court  of  Appeals  rejected  the  defendant's  claim  that 
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imprisoning  him  for  inability  to  pay  the  fine  and 
make  restitution  violated  the  Equal  Protection 
Clause  of  the  Fourteenth  Amendment  of  the  Federal 
Constitution  (161  Ga  App  640,  288  SE2d  662).  The 
Georgia  Supreme  Court  denied  review. 

On  certiorari,  the  United  States  Supreme  Court 
reversed  and  remanded.  In  an  opinion  by  O'Con- 
nor, J.,  joined  by  Brennan,  Marshall,  Blackmun, 
and  Stevens,  JJ.,  it  was  held  that  a  sentencing  court 
may  not  automatically  revoke  probation  because  the 
probationer  could  not  pay  his  fine,  without  deter- 
mining that  the  probationer  had  not  made  sufficient 
bona  fide  efforts  to  pay  or  that  adequate  alternative 
forms  of  punishment  did  not  exist. 

White,  J.,  joined  by  Burger,  Ch.  J.,  and  Powell 
and  Rehnqjjist,  JJ.,  concurred  in  the  judgment  on 
the  ground  that  the  state  court  failed  to  find  that 
the  sentence  was  a  rational  and  necessary  trade-off 
to  punish  an  indigent  defendant,  but  declared  that 
the  state  court  need  not  have  found  that  non-prison 
alternatives  were  inadequate  before  imposing  a 
prison  term. 


COUNSEL 

James  H.  Lohr  argued  the  cause  for  petitioner, 
pro  hac  vice,  by  special  leave  of  Court. 

George  M.  Weaver  argued  the  cause  for  respon- 
dent. 
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UNITED  STATES,  Petitioner 

v 

LUCILLE  MITZI  BOSCO  RODGERS  et  al. 

_  US  — ,  76  L  Ed  2d  236,  103  S  Ct  2132 

Argued  December  6,  1982. 
Decided  May  31,  1983. 

Decision:  26  USCS  §  7403  held  to  authorize  sale  of 
delinquent  taxpayer's  home  when  spouse  owing 
none  of  indebtedness  has  homestead  right  in 
property. 

SUMMARY 

These  two  consolidated  cases,  for  which  a  single 
petition  for  certiorari  was  filed,  presented  the  issue 
of  whether  26  USCS  §  7403  empowers  a  federal 
District  Court  to  order  the  sale  of  the  family  home 
in  which  a  delinquent  taxpayer  had  an  interest  at 
the  time  he  incurred  his  indebtedness,  but  in  which 
the  taxpayer's  spouse,  who  did  not  owe  any  of  that 
indebtedness,  also  had  a  separate  homestead  right 
as  defined  by  state  law.  In  the  first  case,  the  federal 
government  filed  in  the  United  States  District  Court 
for  the  Northern  District  of  Texas  a  suit  seeking  to 
force  the  sale  of  a  delinquent  taxpayer's  home  to 
satisfy  the  tax  indebtedness  he  incurred  before  his 
death.  At  the  time,  the  former  spouse  of  the  delin- 
quent taxpayer  occupied  the  house  as  her  home- 
stead with  her  new  husband.  The  District  Court 
granted  summary  judgment  in  favor  of  the  spouse 
on  her  claim  that  the  federal  tax  liens  could  not 
defeat  her  state-created  right  not  to  have  her  home- 
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stead  subjected  to  a  forced  sale  under  26  USCS 
§  7403.  The  United  States  Court  of  Appeals  for  the 
Fifth  Circuit,  affirmed  on  the  homestead  issue,  hold- 
ing that  if  a  homestead  interest  is  under  state  law  a 
property  right  possessed  by  the  nontaxpayer  spouse 
at  the  time  the  lien  attaches  to  the  taxpayer  spouse's 
interest,  the  federal  tax  lien  may  not  be  foreclosed 
against  the  homestead  property  for  as  long  as  the 
non-taxpayer  spouse  maintains  his  or  her  homestead 
interest  under  state  law  (649  F2d  1117).  In  the 
second  case,  the  Internal  Revenue  Service  issued 
assessments  against  a  delinquent  taxpayer,  and  also 
separately  against  the  delinquent  taxpayer  and  his 
spouse  for  their  joint  tax  liability.  The  husband  and 
wife  then  obtained  a  divorce,  entering  into  a  prop- 
erty settlement  whereby  the  husband  would  convey 
his  interest  in  the  house,  which  had  been  destroyed 
by  fire,  to  his  wife.  The  wife  and  a  trustee  then 
brought  suit  in  a  state  court  to  quiet  title  to  the 
house,  to  enjoin  demolition  of  that  house,  and  to 
remove  the  federal  tax  liens  on  the  house.  The 
United  States  removed  the  suit  to  the  same  federal 
District  Court  as  in  the  first  case,  which  granted 
summary  judgment  for  the  government  on  its  coun- 
terclaim to  sell  the  property  under  §  7403.  The 
same  Court  of  Appeals  affirmed  in  part  and  re- 
versed and  remanded  in  part,  finding  that  the  pro- 
ceeds of  the  sale  of  the  house  (the  parties  agreeing 
to  sell  the  house,  but  stipulating  that  the  case 
should  be  treated  as  if  it  were  not  sold)  could  be 
foreclosed  on  to  collect  the  joint  liability  of  the 
husband  and  wife,  but  holding  that  the  government 
could  not  reach  the  proceeds  to  satisfy  the  hus- 
band's tax  indebtedness.  The  Court  of  Appeals 
remanded  for  a  factual  determination  of  whether  the 
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wife  had   abandoned   her  homestead   interest   (649 
F2d  1128). 

On  certiorari,  the  United  States  Supreme  Court 
reversed  and  remanded  in  the  first  case,  and  vacated 
and  remanded  in  the  second  case.  In  an  opinion  by 
Brennan,  J.,  joined  by  Burger,  Ch.  J.,  and  White, 
Marshall,  and  Powell,  JJ.,  it  was  held  that  (1)  26 
USCS  §  7403  empowers  a  federal  District  Court  to 
order  the  sale  of  a  delinquent  taxpayer's  entire 
property,  and  not  merely  the  taxpayer's  interest  in 
the  property,  even  when  a  third  party  owing  none  of 
the  tax  indebtedness  has  an  interest  in  the  property, 
(2)  a  spouse,  who  owes  none  of  the  tax  indebted- 
ness, and  has  a  separate  homestead  interest  in  the 
property,  is  entitled  to  complete  compensation  for 
her  interest  from  the  proceeds  of  the  sale,  (3) 
homestead  rights  under  state  law  that  exempt  prop- 
erty from  creditors  do  not  bar  the  sale  of  the  entire 
property  under  §  7403,  and  (4)  a  federal  District 
Court's  exercise  of  its  authority  under  §  7403  is 
limited  to  some  degree  by  equitable  discretion  when 
the  rights  of  an  innocent  third  party  are  involved. 

Blackmun,  J.,  joined  by  Rehnquist,  Stevens,  and 
O'Connor,  JJ.,  concurred  in  part  and  dissented  in 
part,  expressing  the  view  that  26  USCS  §  7403 
confers  on  the  government  the  power  to  sell  or 
force  the  sale  of  jointly-owned  property  only  insofar 
as  the  tax  debtor's  interest  in  that  property  would 
permit  him  to  do  so,  and  that  it  does  not  confer  on 
the  government  the  power  to  sell  jointly-owned 
property  if  an  unindebted  co-owner  enjoys  an  indes- 
tructible right  to  bar  a  sale  and  to  continue  in 
possession. 
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COUNSEL 

George  W.  Jones  argued  the  cause  for  petitioner, 
pro  hac  vice,  by  special  leave  of  Court. 

William  D.  Elliott  argued  the  cause  for  respon- 
dents Rodgers,  et  al. 

L.  Lynn  Elliott  argued  the  cause  for  respondents 
Ingram  and  Bates. 
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BILL  JOHNSON'S  RESTAURANTS,  INC., 

Petitioner 

v 

NATIONAL  LABOR  RELATIONS  BOARD 

_  us  — ,  76  L  Ed  2d  277,  103  S  Ct  2161 

Argued  March  29,  1983. 
Decided  May  31,  1983. 

Decision:  Prosecuting  unmeritorious  lawsuit  for  re- 
taliatory purpose  held  not  unfair  labor  practice 
unless  suit  lacks  reasonable  basis. 


SUMMARY 

An  employee  filed  unfair  labor  practice  charges 
against  a  restaurant  after  she  was  fired.  The  restau- 
rant owners  filed  a  suit  in  an  Arizona  state  court, 
alleging  that  the  employee  and  other  demonstrators 
had  engaged  in  mass  picketing,  harassed  customers, 
blocked  access  to  the  restaurant,  created  a  threat  to 
public  safety,  and  libeled  the  owners  by  false  state- 
ments. The  employee  then  filed  a  second  charge 
with  the  National  Labor  Relations  Board,  alleging 
that  the  owners  had  filed  the  state  suit  in  retaliation 
for  the  employees'  protected,  concerted  activities 
and  because  unfair  labor  practice  charges  had  been 
filed.  An  administrative  law  judge  held  that  the 
prosecution  of  the  state  suit  was  retaliatory  and 
violated  §§  8(a)(1)  and  (4)  of  the  National  Labor 
Relations  Act  (29  USCS  §  158(a)(1)  and  (4)).  The 
National  Labor  Relations  Board  adopted,  with  mi- 
nor exceptions,  the  administrative  law  judge's  find- 
ings and  ordered  the  owners  to  withdraw  their  state 
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court  complaint.  The  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit  enforced  the  Board's 
order  (660  F2d  1335). 

On  certiorari,  the  United  States  Supreme  Court 
vacated  and  remanded.  In  an  opinion  by  White,  J., 
expressing  the  unanimous  view  of  the  court,  it  was 
held  that  the  National  Labor  Relations  Board  may 
not  halt  the  prosecution  of  a  state  court  lawsuit, 
regardless  of  the  plaintiffs  motive,  unless  the  suit 
lacks  a  reasonable  basis  in  fact  or  law. 

Brennan,  J.,  while  joining  in  the  court's  opinion, 
filed  a  concurring  opinion  declaring  that  the  Na- 
tional Labor  Relations  Board  retains  broad  power  to 
deal  with  the  ways  in  which  resort  to  judicial  process 
may  be  used  as  a  powerful  instrument  of  coercion 
or  retaliation. 


COUNSEL 

Lawrence  Allen  Katz  argued  the  cause  for  peti- 
tioner. 

Carolyn  F.  Corwin  argued  the  cause  for  respon- 
dents. 
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W.R.  GRACE  AND  COMPANY,  Petitioner 
v 

LOCAL  UNION  759,  INTERNATIONAL  UNION 

OF  THE  UNITED  RUBBER,  CORK,  LINOLEUM 

AND  PLASTIC  WORKERS  OF  AMERICA 

_  US  — ,  76  L  Ed  2d  298,  103  S  Ct  2177 

Argued  February  28,  1983. 
Decided  May  31,  1983. 

Decision:  Arbitral  award  of  backpay  damages  under 
collective  bargaining  agreement  for  layoffs  pur- 
suant to  agreement  with  EEOC  held  enforce- 
able. 

SUMMARY 

The  United  States  District  Court  for  the  Northern 
District  of  Mississippi  entered  summary  judgment 
for  an  employer,  finding  that  public  policy  pre- 
vented enforcement  of  an  arbitral  award  construing 
a  collective  bargaining  agreement  of  backpay  dam- 
ages against  the  employer  under  the  collective  bar- 
gaining agreement  for  layoffs  pursuant  to  a  concilia- 
tion agreement  with  the  Equal  Employment  Oppor- 
tunity Commission  that  conflicted  with  the  collective 
bargaining  agreement's  seniority  provisions.  The 
United  States  Court  of  Appeals  for  the  Fifth  Circuit 
reversed  (652  F2d  1248). 

On  certiorari,  the  United  States  Supreme  Court 
affirmed.  In  an  opinion  by  Blackmun,  J.,  expressing 
the  unanimous  view  of  the  court,  it  was  held  that 
the  arbitral  award  of  backpay  damages  was  properly 
to  be  enforced. 
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COUNSEL 

Peter  G.  Nash  argued  the  cause  for  petitioner. 

Carter  G.  Phillips  argued  the  cause  for  the  Equal 
Employment  Opportunity  Commission  as  amicus 
curiae,  by  special  leave  of  Court. 

Laurence  Gold  argued  the  cause  for  respondent. 
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TERREL  H.  BELL,  Secretary  of  Education, 

Petitioner 

v 

NEW  JERSEY  AND  PENNSYLVANIA 

_  US  — ,  76  L  Ed  2d  312,  103  S  Ct  2187 

Argued  April  18,  1983. 
Decided  May  31,  1983. 

Decision:  Pre- 1978  version  of  Elementary  and  Sec- 
ondary Education  Act  held  to  render  state  re- 
cipients liable  for  misused  funds  granted  under 
Title  I  of  Act. 


SUMMARY 

Auditors  determined  that  New  Jersey  and  Penn- 
sylvania had  misapplied  federal  funds  that  had  been 
advanced  under  Title  I  of  the  Elementary  and  Sec- 
ondary Education  Act  (20  USCS  §§2701  et  seq.). 
The  Education  Appeal  Board  modified  the  findings 
of  the  auditors  and  assessed  deficiencies  against  the 
states.  The  Secretary  of  Education  declined  to  re- 
view the  orders  establishing  the  deficiencies,  and  the 
orders  became  final.  The  United  States  Court  of 
Appeals  for  the  Third  Circuit  vacated  the  orders, 
holding  that  the  Department  of  Education  did  not 
have  authority  to  issue  the  orders  under  the  pre- 
1978  version  of  the  Act  (662  F2d  208). 

On  certiorari,  the  United  States  Supreme  Court 
reversed  and  remanded.  In  an  opinion  by  O'Con- 
nor, J.,  expressing  the  unanimous  view  of  the  court, 
it  was  held  that  (1)  the  Federal  Government  may 
recover,  under  the  pre- 1978  version  of  the  Elemen- 
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tary  and  Secondary  Education  Act,  misused  funds 
that  were  granted  to  a  state  under  Title  I  of  the  Act, 
(2)  the  Department  of  Education  may  determine 
administratively  the  amount  of  the  debt,  and  (3)  a 
state  may  seek  judicial  review  of  the  agency's  deter- 
mination. 

White,  J.,  while  joining  in  the  court's  opinion, 
filed  a  concurring  opinion  declaring  that  he  would 
have  held  that  the  1978  amendments  to  the  Elemen- 
tary and  Secondary  Education  Act,  which  unequivo- 
cally state  that  the  Secretary  of  Education  may 
administratively  recoup  misspent  Title  I  funds, 
should  be  applied  retroactively. 

COUNSEL 

Kenneth  S.  Geller  argued  the  cause  for  petitioner. 

Margaret  Hunting  argued  the  cause  for  respon- 
dent Commonwealth  of  Pennsylvania. 

Michael  R.  Cole  argued  the  cause  for  respondent 
State  of  New  Jersey. 
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BOSTON  FIREFIGHTERS  UNION,  LOCAL  718, 

Petitioner 

v 

BOSTON  CHAPTER,  NAACP,  et  al. 


BOSTON  POLICE  PATROLMEN'S 

ASSOCIATION,  INC.,  Petitioner 

v 

PEDRO  CASTRO  et  al. 


NANCY  B.  BEECHER,  et  al.  Petitioners 

v 

BOSTON  CHAPTER,  NAACP,  et  al. 

_  US  — ,  76  L  Ed  2d  330,  103  S  Ct  2076 

Decided  May  16,  1983. 

Decision:  New  legislation  held  to  require  considera- 
tion of  mootness  of  decision  enjoining  layoffs  of 
Boston  minority  police  and  firefighters. 

SUMMARY 

The  United  States  District  Court  for  the  Eastern 
District  of  Massachusetts  issued  orders  enjoining  the 
Boston  Police  and  Fire  Departments  from  laying  off 
policemen  and  firefighters  in  a  manner  that  would 
reduce  the  percentage  of  minority  officers  below  the 
level  which  existed  when  the  layoffs  in  question 
began.  These  orders  had  the  effect  of  partially 
superseding  the  operation  of  Massachusetts'  statu- 
tory  last-hired,    first-fired    scheme   for   civil    service 
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layoffs.  The  United  States  Court  of  Appeals  for  the 
First  Circuit  affirmed  (679  F2d  965).  After  the  Court 
of  Appeals'  decision,  Massachusetts  enacted  legisla- 
tion which  provided  the  city  with  new  revenues, 
required  reinstatement  of  all  police  and  firefighters 
laid  off  during  the  reductions  in  force,  secured  these 
personnel  against  future  layoffs  for  fiscal  reasons, 
and  required  the  maintenance  of  minimum  staffing 
levels  in  the  police  and  fire  departments. 

On  certiorari,  the  United  States  Supreme  Court 
vacated  and  remanded.  In  a  per  curiam  opinion 
expressing  the  unanimous  view  of  the  eight  partici- 
pating members  of  the  court,  it  was  held  that  the 
judgment  of  the  Court  of  Appeals  would  be  vacated 
and  remanded  for  consideration  of  mootness  in 
light  of  the  changed  circumstances  brought  about  by 
the  legislation  enacted  after  the  Court  of  Appeals' 
decision. 

Marshall,  J.,  did  not  participate. 
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HAROLD  CARDWELL,  et  al.,  Petitioners 
v 

LOUIS  CUEN  TAYLOR 

_  US  —  76  L  Ed  2d  333,  103  S  Ct  2015 

Decided  May  23,  1983. 

Decision:  State  prisoner's  Fourth  Amendment  claim 
held  not  reviewable  on  federal  habeas  corpus 

SUMMARY 

A  criminal  defendant  was  convicted  of  28  counts 
of  first-degree  murder  and  received  a  sentence  of 
life  imprisonment  on  each  count.  After  the  Arizona 
Supreme  Court  affirmed  his  convictions  and  sen- 
tences, he  filed  a  petition  for  habeas  corpus  in  the 
United  States  District  Court  for  the  district  of  Ari- 
zona. The  District  Court  denied  the  writ  and  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit 
reversed,  remanding  for  an  evidentiary  hearing  to 
determine  whether  certain  statements  made  by  the 
defendant  were  voluntary.  On  remand,  the  District 
Court  decided  that  the  statements  were  voluntary 
and  again  denied  the  writ.  On  appeal,  the  Court  of 
Appeals  reversed  and  directed  the  District  Court  to 
issue  the  writ  on  the  ground  that  custodial  state- 
ments were  obtained  in  violation  of  the  Fourth 
Amendment. 

On  petition  for  writ  of  certiorari,  the  United 
States  Supreme  Court  granted  the  petition  for  cer- 
tiorari and  reversed  and  remanded.  In  a  per  curiam 
opinion  expressing  the  view  of  Burger,  Ch.  J.,  and 
White,    Blackmun,    Powell,    Rehnojjist,    Stevens, 

235 


76  L  Ed  2d  333  DECISIONS:  1982-83  TERM 

and  O'Connor,  JJ.,  it  was  held  that  the  prisoner's 
Fourth  Amendment  claim  that  he  had  been  arrested 
without  probable  cause,  so  as  to  render  inadmissible 
his  custodial  statements,  could  not  be  raised  by 
federal  habeas  corpus  petition,  since  the  prisoner 
had  had  an  opportunity  for  full  and  fair  litigation  of 
that  claim  in  the  state  courts. 

Brennan  and  Marshall,  JJ.,  would  have  granted 
the  petition  for  certiorari  and  set  the  case  for  oral 
argument. 
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JEFFREY  LEE  PICKETT,  etc.  et  al.,  Appellants 

v 
BRAXTON  BROWN  et  al. 

__  US  — ,  76  L  Ed  2d  372,  103  S  Ct  2199 

Argued  April  27,  1983. 
Decided  June  6,  1983. 

Decision:  Tennessee  statute  barring  paternity  suits 
brought  on  behalf  of  illegitimate  children  more 
than  2  years  after  their  birth  held  unconstitu- 
tional. 


SUMMARY 

In  a  paternity  and  child  support  action  com- 
menced by  the  mother  of  an  illegitimate  child,  a 
Tennessee  juvenile  court  refused  to  grant  the  puta- 
tive father's  motion  to  dismiss  on  the  grounds  that 
the  action  was  barred  by  the  2-year  statute  of  limita- 
tions, holding  that  the  limitations  period  violated, 
inter  alia,  the  Equal  Protection  Clause  of  the  Four- 
teenth Amendment  of  the  United  States  Constitu- 
tion because  it  imposed  a  restriction  on  the  support 
rights  of  some  illegitimate  children  that  was  not 
imposed  on  the  identical  rights  of  legitimate  chil- 
dren. The  Supreme  Court  of  Tennessee  reversed, 
upholding  the  constitutionality  of  the  2-year  limita- 
tions period  (638  SW2d  369). 

On  appeal,  United  States  Supreme  Court  reversed 
and  remanded.  In  an  opinion  by  Brennan,  J.,  ex- 
pressing the  unanimous  view  of  the  court,  it  was 
held  that  the  2-year  limitations  period  placed  upon 
the  institution  of  paternity  actions  by  the  Tennessee 
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statute  denied  certain  illegitimate  children  in  Ten- 
nessee the  equal  protection  of  law  guaranteed  by 
the  Fourteenth  Amendment  of  the  United  States 
Constitution  since  it  did  not  provide  them  with  an 
adequate  opportunity  to  obtain  support  and  the 
short  time  period  was  not  substantially  related  to 
the  legitimate  state  interest  in  preventing  the  litiga- 
tion of  stale  or  fraudulent  claims. 


COUNSEL 

Harold  W.  Home  argued  the  cause  for  appellants. 
Susan  Short  argued  the  cause  for  appellees. 
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FEDERAL  TRADE  COMMISSION,  et  al., 

Petitioners 

v 

GROLIER  INCORPORATED 

_  US  — ,  76  L  Ed  2d  387,  103  S  Ct  2209 

Argued  March  29,  1983. 
Decided  June  6,  1983. 

Decision:  Agency  attorney  work  product  held  ex- 
empt from  mandatory  FOIA  disclosure  without 
regard  to  status  of  litigation  for  which  it  was 
prepared. 

SUMMARY 

A  corporation  filed  a  request  with  the  Federal 
Trade  Commission  for  disclosure  of  documents 
concerning  the  investigation  of  a  subsidiary  corpora- 
tion. The  Commission  had  investigated  the  subsid- 
iary in  connection  with  a  civil  penalty  action  but  the 
suit  had  been  dismissed  with  prejudice.  The  Com- 
mission refused  to  release  some  documents  on  the 
basis  that  they  were  exempt  from  mandatory  disclo- 
sure under  Exemption  5  of  the  Freedom  of  Infor- 
mation Act  (5  USCS  §  552(b)(5)),  which  exempts 
from  disclosure  interagency  or  intraagency  memo- 
randums or  letters  which  would  not  be  available  by 
law  to  a  party  in  litigation  with  the  agency.  The 
United  States  District  Court  for  the  District  of  Co- 
lumbia held  that  all  the  requested  documents  were 
exempt  from  disclosure  under  Exemption  5.  The 
United  States  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  held   that  four  documents   could 
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not  be  withheld  unless  the  Commission  could  show 
that  litigation  related  to  the  terminated  action  ex- 
isted or  potentially  existed  (671  F2d  553). 

On  certiorari,  the  United  States  Supreme  Court 
reversed.  In  an  opinion  by  White,  J.,  joined  by 
Burger,  Ch.  J.,  and  Marshall,  Powell,  Rehnquist, 
Stevens,  and  O'Connor,  JJ.,  it  was  held  that  attor- 
ney work  product  is  exempt  under  Exemption  5  of 
the  Freedom  of  Information  Act  from  mandatory 
disclosure  without  regard  to  the  status  of  the  litiga- 
tion for  which  it  was  prepared. 

Brennan,  J.,  joined  by  Blackmun,  J.,  concurring 
in  part  and  concurring  in  the  judgment,  expressed 
the  view  that  the  holding  should  rest  exclusively  on 
a  construction  of  Rule  26(b)(3)  of  the  Federal  Rules 
of  Civil  Procedure. 


COUNSEL 


Kenneth  S.  Geller  argued  the  cause  for  petition- 


ers. 


Daniel  S.  Mason  argued  the  cause  for  respondent. 
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JAMES  G.  WATT,  Secretary  of  the  Interior,  et  al., 

Petitioners 

v 

WESTERN  NUCLEAR,  INC. 

_  US  — ,  76  L  Ed  2d  400,  103  S  Ct  2218 

Argued  January  17,  1983. 
Decided  June  6,  1983. 

Decision:  Gravel  held  to  be  mineral  reserved  to 
United  States  in  lands  patented  under  §  9  of  the 
Stock-Raising  Homestead  Act  (43  USCS  §  299). 


SUMMARY 

The  Bureau  of  Land  Management  ruled  that  a 
mining  company,  which  had  acquired  a  fee  interest 
in  land  covered  by  a  patent  under  §  9  of  the  Stock- 
Raising  Homestead  Act  of  1916  (43  USCS  §  299) 
had  committed  an  unintentional  trespass  by  remov- 
ing gravel  for  a  pit  located  on  the  land  to  use  in 
paving  streets  and  sidewalks  in  the  company  town 
where  its  workers  lived.  On  appeal,  the  Interior 
Board  of  Land  Appeals  affirmed  the  ruling,  holding 
that  gravel  in  a  valuable  deposit  is  a  mineral  reserve 
to  the  United  States  in  patents  issued  under  the  Act. 
The  United  States  District  Court  for  the  District  of 
Wyoming  affirmed  the  ruling  that  the  mineral  reser- 
vation in  the  Act  encompasses  gravel  (475  F  Supp 
654).  The  United  States  Court  of  Appeals  for  the 
Tenth  Circuit  reversed,  holding  that  the  gravel 
extracted  by  the  company  did  not  constitute  a  min- 
eral reserved  to  the  United  States  (664  F2d  234). 
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On  certiorari,  the  United  States  Supreme  Court 
reversed.  In  an  opinion  by  Marshall,  J.,  joined  by 
Burger,  Ch.  J.,  and  Brennan,  White,  and  Black- 
mun,  JJ.,  the  court  stated  that  gravel  is  a  mineral 
reserved  to  the  United  States  in  lands  patented 
under  the  Act. 

Powell,  joined  by  Rehnqjjist,  Stevens,  and 
O'Connor,  JJ.,  dissented,  stating  that  Congress  in- 
tended the  term  "minerals"  in  the  Act  to  not  in- 
clude gravel  as  a  mineral. 

Stevens,  J.,  dissented,  stating  that  although  he 
believed  that  the  judgment  of  the  Court  of  Appeals 
should  be  affirmed,  he  believed  that  an  even  better 
disposition  would  have  been  simply  to  deny  certio- 
rari. 


COUNSEL 

John  H.  Garvey  argued  the  cause  for  petitioners. 
Harley  W.   Shaver,   III   argued  the  cause  for  re- 
spondent. 
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UNITED  STATES,  Appellant 

v 

HARRY  PTASYNSKI  et  al. 

_  US  — ,  76  L  Ed  2d  427,  103  S  Ct  2239 

Argued  April  27,  1983. 
Decided  June  6,  1983. 

Decision:  Crude  Oil  Windfall  Profit  Tax  Act  held 
constitutional  under  uniformity  clause. 

SUMMARY 

The  Crude  Oil  Windfall  Profit  Tax  Act  (26  USCS 
§§  4986  et  seq.)  exempted  under  26  USCS 
§  4991(b)(3)  certain  oil  produced  in  particular  geo- 
graphic areas,  primarily  in  Alaska,  from  the  tax 
imposed  by  the  Act.  Six  months  after  the  Act  was 
passed,  independent  oil  producers  filed  suit  in  the 
United  States  District  Court  for  the  District  of  Wyo- 
ming, seeking  a  refund  for  taxes  paid  under  the  Act. 
The  District  Court,  on  a  motion  for  summary  judg- 
ment, held  that  the  exemption  provision  in  the  Act 
violated  the  uniformity  clause  found  in  Art  I,  §  8,  cl 
1  of  the  United  States  Constitution,  and  that  the 
entire  Act  was  unconstitutional  because  the  uncon- 
stitutional provision  could  not  be  severed  from  the 
remainder  of  the  Act  (550  F  Supp  549). 

On  appeal,  the  United  States  Supreme  Court 
reversed.  In  an  opinion  by  Powell,  J.,  expressing 
the  unanimous  view  of  the  court,  it  was  held  that 
the  Act  did  not  violate  the  uniformity  clause,  since 
the  clause  did  not  prohibit  all  geographically  termed 
classifications,  and  there  was  no  actual  geographic 
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discrimination,  Congress  validly  determining,  based 
on  neutral  factors,  that  the  oil  in  question  required 
separate  treatment. 


COUNSEL 

Lawrence  G.  Wallace  argued  the  cause  for  appel- 
lant. 

Stephen  F.  Williams  argued  the  cause  for  appel- 
lees. 
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BALTIMORE  GAS  AND  ELECTRIC  CO.,  et  al., 

Petitioners 

v 

NATURAL  RESOURCES  DEFENSE  COUNCIL, 

INC. 


UNITED  STATES  NUCLEAR  REGULATORY 

COMMISSION,  et  al.,  Petitioners 

v 

NATURAL  RESOURCES  DEFENSE  COUNCIL, 

INC.,  et  al. 


COMMONWEALTH  EDISON  COMPANY,  et  al., 

Petitioners 

v 

NATURAL  RESOURCES  DEFENSE  COUNCIL, 

INC.,  et  al. 

_  US  — ,  76  L  Ed  2d  437,  103  S  Ct  2246 

Argued  April  19,  1983. 
Decided  June  6,  1983. 

Decision:  NRC  rule  that  permanent  storage  of  nu- 
clear wastes  should  be  assumed  to  have  no 
environmental  impact  and  should  not  affect 
licensing  decision  held  valid. 


SUMMARY 

By  petition  filed  in  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  Circuit,  the 
court  held  that  rules  promulgated  by  the  Nuclear 
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Regulatory  Commission  were  arbitrary  and  capri- 
cious and  inconsistent  with  the  National  Environ- 
mental Policy  Act  (42  USCS  §§4321  et  seq.)  (685 
F2d  459).  As  part  of  its  generic  rulemaking  proceed- 
ings to  evaluate  the  environmental  effects  of  the 
nuclear  fuel  cycle  for  nuclear  power  plants,  the 
Commission  had  decided  that  licensing  boards 
should  assume,  for  purposes  of  the  National  Envi- 
ronmental Policy  Act,  that  the  permanent  storage  of 
certain  nuclear  wastes  would  have  no  significant 
environmental  impact  and  should  not  affect  the 
decision  whether  to  license  a  particular  nuclear 
power  plant. 

On  certiorari,  the  United  States  Supreme  Court 
reversed.  In  an  opinion  by  O'Connor,  J.,  expressing 
the  unanimous  view  of  the  eight  participating  mem- 
bers of  the  court,  it  was  held  that  the  Nuclear 
Regulatory  Commission  complied  with  the  National 
Environmental  Policy  Act  and  that  its  decision  was 
not  arbitrary  or  capricious  within  the  meaning  of 
§  10(a)  of  the  Administrative  Procedure  Act  (5 
USCS  §  706). 

Powell,  J.,  did  not  participate. 

COUNSEL 

David  A.  Strauss  argued  the  cause  for  petitioners 
in  82-524,  82-545,  and  82-551. 

Timothy  B.  Atkeson  argued  the  cause  for  respon- 
dents in  82-524,  82-545,  and  82-551. 
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BANKAMERICA  CORPORATION,  et  al., 

Petitioners 

v 

UNITED  STATES 

_  US  —  76  L  Ed  2d  456,  103  S  Ct  2266 

Argued  January  19,  1983. 
Decided  June  8,  1983. 

Decision:  Section  8  of  Clayton  Act  held  not  to  bar 
interlocking  directorates  between  bank  and 
competing  insurance  company. 

SUMMARY 

The  United  States  brought  suit  against  10  corpo- 
rations and  5  directors,  asserting  that  interlocking 
directorates  between  banks  and  insurance  compa- 
nies violated  §  8  of  the  Clayton  Act  (15  USCS  §  19), 
which  forbids  a  person  from  serving  simultaneously 
on  the  boards  of  directors  of  two  or  more  compet- 
ing corporations,  other  than  banks,  that  meet  cer- 
tain specifications.  The  United  States  District  Court 
for  the  Northern  District  of  California  granted  sum- 
mary judgment  for  the  corporations  and  dismissed 
the  government's  suits  (422  F  Supp  686).  The 
United  States  Court  of  Appeals  for  the  Ninth  Circuit 
reversed,  holding  that  the  fourth  paragraph  of  §  8 
barred  all  interlocking  directorates  between  banks 
and  competing  nonbanking  corporations  (656  F2d 
428). 

On  certiorari,  the  United  States  Supreme  Court 
reversed.  In  an  opinion  by  Burger,  Ch.  J.,  joined  by 
Blackmun,  Rehnquist,  Stevens,  and  O'Connor,  JJ., 
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it  was  held  that  the  fourth  paragraph  of  §  8  of  the 
Clayton  Act  does  not  bar  interlocking  directorates 
between  a  bank  and  a  competing  insurance  com- 
pany. 

White,  J.,  joined  by  Brennan  and  Marshall,  JJ., 
dissented,  expressing  the  view  that  paragraph  4  of 
§  8  barred  all  interlocking  directorates  between 
banks  and  competing  nonbanking  corporations. 

Powell,  J.,  did  not  participate. 

COUNSEL 

William  Simon  argued  the  cause  for  petitioners. 
Edwin  S.  Kneedler  argued  the  cause  for  respon- 
dent. 
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PHILIP  DelCOSTELLO,  Petitioner 

v 

INTERNATIONAL  BROTHERHOOD  OF 

TEAMSTERS  et  al. 


UNITED  STEELWORKERS  OF  AMERICA,  AFL- 

CIO-CLC,  et  al.,  Petitioners 

v 

DONALD  C.  FLOWERS  and  KING  E.JONES 

—  US  —  76  L  Ed  2d  476,  103  S  Ct  2281 

Argued  April  25,  1983. 
Decided  June  8,  1983. 

Decision:  Limitation  period  of  29  USCS  §  160(b) 
held  applicable  to  employee's  suit  against  an 
employer  and  union,  for  breach  of  collective 
bargaining  agreement  and  duty  of  fair  represen- 
tation, respectively. 

SUMMARY 

These  two,  consolidated  cases  presented  the  ques- 
tion of  what  statute  of  limitations  should  apply  to  a 
suit  by  an  employee  or  employees  against  an  em- 
ployer and  the  union,  alleging  that  the  employer 
had  breached  a  provision  of  a  collective  bargaining 
agreement,  and  the  union  had  breached  its  duty  of 
fair  representation  by  mishandling  the  ensuing 
grievance-and-arbitration  proceedings.  In  the  first 
case  (No.  81-2386),  the  United  States  District  Court 
for  the  District  of  Maryland  granted  summary  judg- 
ment for  the  employer  and  the  union,  holding  that 
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the  state  30-day  statute  of  limitations  for  actions  to 
vacate  arbitration  awards  applied  both  to  the  claim 
against  the  employer  and  the  claim  against  the 
union  (524  F  Supp  721).  The  United  States  Court 
of  Appeals  for  the  Fourth  Circuit  affirmed  on  the 
basis  of  the  District  Court's  order  (679  F2d  879).  In 
the  second  case  (No.  81-2408),  the  United  States 
District  Court  for  the  Western  District  of  New  York 
dismissed  the  complaint  against  both  defendants, 
holding  that  the  entire  suit  was  governed  by  New 
York's  90-day  statute  of  limitation  for  actions  to 
vacate  arbitration  awards.  The  United  States  Court 
of  Appeals  for  the  Second  Circuit  applied  the  90- 
day  arbitration  statute  for  the  employer  but  con- 
cluded that  the  correct  statute  to  apply  for  the 
union  was  New  York's  3-year  statute  for  malpractice 
actions  (671  F2d  87). 

On  certiorari,  the  United  States  Supreme  Court 
reversed  and  remanded  in  Case  No.  81-2386,  and 
reversed  in  case  No.  81-2408.  In  an  opinion  by 
Brennan,  J.,  joined  by  Burger,  Ch.  J.,  and  White, 
Marshall,  Blackmun,  Powell,  and  Rehnqjjist,  J]., 
it  was  held  that  the  6-month  limitations  period  in 
§  10(b)  of  the  National  Labor  Relations  Act  (29 
USCS  §  160(b))  governs  claims  against  both  the 
employer  and  the  union. 

Stevens,  J.,  dissented,  stating  that  in  a  suit  for 
breach  of  duty  of  fair  representation  the  appropriate 
statutes  of  limitations  are  the  state  statutes  govern- 
ing malpractice  suits  against  attorneys  and  that  in 
resolving  the  employee-employer  dispute,  the  em- 
ployee's claim  is  governed  by  the  state  statute  of 
limitations  for  vacation  of  an  arbitration  award. 

O'Connor,  J.,  dissented,  stating  that  a  malpractice 
action  against  an  attorney  provides  the  closest  anal- 
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ogy  to  an  employee  suit  against  his  union  for  breach 
of  duty  of  fair  representation  and  that  an  employ- 
ee's claim  against  the  employer  is  governed  by  the 
appropriate  state  statute  of  limitations. 


COUNSEL 

William  H.  Zinman  argued  the  cause  for  peti- 
tioner in  81-2386. 

Robert  M.  Weinberg  argued  the  cause  for  peti- 
tioners in  81-2408. 

Bernard  S.  Goldfarb  argued  the  cause  for  respon- 
dents in  81-2386. 

Isaac  N.  Groner  (appointed  by  court)  argued  the 
cause  for  respondents  in  81-2408. 
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EXXON  CORPORATION,  et  al.,  Appellants 

v 

RALPH  EAGERTON,  JR.,  Commissioner  of 

Revenue  of  Alabama,  et  al. 


EXCHANGE  OIL  AND  GAS  CORPORATION,  et 

al.,  Appellants 

v 

RALPH  P.  EAGERTON,  JR.,  Commissioner  of 
Revenue  of  the  State  of  Alabama 

—  US  — ,  76  L  Ed  2d  497,  103  S  Ct  2296 

Argued  February  22,  1983. 
Decided  June  8,  1983. 

Decision:  Alabama  statute  prohibiting  oil  and  gas 
producers  from  passing  on  severance  tax  in- 
crease to  purchasers  held  pre-empted  by  federal 
law  as  to  sales  of  gas  in  interstate  commerce, 
but  pass-through  prohibition  and  royalty-owner 
exemption  held  constitutional. 


SUMMARY 

Oil  and  gas  producers  challenged  an  Alabama 
statute,  which  increased  the  severance  tax  on  oil  and 
gas  extracted  from  Alabama  wells,  exempted  royalty 
owners  from  the  tax  increase,  and  prohibited  pro- 
ducers from  passing  on  the  increase  to  their  pur- 
chasers. The  Alabama  Circuit  Court  of  Montgomery 
County  held  the  entire  statute  invalid,  concluding 
that  both  the  royalty-owner  exemption  and  the  pass- 
through  prohibition  violated  the  equal  protection 
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clause  and  the  contract  clause  and  that  the  pass- 
through  prohibition  was  also  pre-empted  by  the 
Natural  Gas  Policy  Act  of  1978  (15  USCS  §§  3301  et 
seq.)-  The  Supreme  Court  of  Alabama  reversed, 
holding  the  statute  valid  in  its  entirety  (404  So  2d 
1). 

On  appeal,  the  United  States  Supreme  Court 
affirmed  in  part,  reversed  in  part,  and  remanded.  In 
an  opinion  by  Marshall,  J.,  expressing  the  unani- 
mous view  of  the  court,  it  was  held  that  the  pass- 
through  prohibition  to  sales  of  gas  in  interstate 
commerce  was  pre-empted  by  federal  law,  but  the 
court  upheld  both  the  pass-through  prohibition  and 
the  royalty-owner  exemption  against  challenges  un- 
der the  contract  clause  and  the  equal  protection 
clause. 


COUNSEL 

Rae  M.  Crowe  argued  the  cause  for  appellants  in 
No.  81-1268. 

C.  B.  Arendall,  Jr.  argued  the  cause  for  appellants 
in  No.  81-1020. 

John  J.  Breckenridge  argued  the  cause  for  appel- 
lees in  both  cases. 
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UNITED  STATES,  Petitioner 

v 

WHITING  POOLS,  INC. 

—  US  — ,  76  L  Ed  2d  515,  103  S  Ct  2309 

Argued  April  19,  1983. 
Decided  June  8,  1983. 

Decision:  Property  seized  by  IRS  prior  to  riling  of 
reorganization  petition  in  Bankruptcy  Court 
held  subject  to  turnover  order  under  1 1  USCS 

§  542(a). 


SUMMARY 

The  Internal  Revenue  Service  (IRS)  seized  a  cor- 
poration's tangible  personal  property  to  satisfy  a  tax 
lien.  The  corporation  then  filed  a  petition  for  reor- 
ganization under  Chapter  11  of  the  Bankruptcy 
Code  (11  USCS  §§  1101  et  seq.).  The  United  States, 
intending  to  proceed  with  a  tax  sale  of  the  property, 
moved  for  a  declaration  that  the  automatic  stay 
provisions  of  1 1  USCS  §  362  did  not  apply  to  the 
IRS,  or  in  the  alternative,  for  relief  from  the  stay. 
The  corporation  counterclaimed  for  an  order  re- 
quiring the  IRS  to  turn  over  the  property  to  the 
bankruptcy  estate  pursuant  to  1 1  USCS  §  542(a)  so 
that  the  corporation  could  use  the  property  in  its 
reorganized  business  pursuant  to  1 1  USCS  §363. 
The  United  States  Bankruptcy  Court  for  the  West- 
ern District  of  New  York,  finding  that  the  IRS  was 
bound  by  the  stay  and  was  not  entitled  to  have  the 
stay  lifted,  ordered  the  IRS  to  turn  over  the  prop- 
erty, acting  under  11  USCS  §  543(b)(1),  rather  than 
§  542(a)  (10  BR  755).  A  United  States  District  Court 
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reversed,  holding  that  a  turnover  order  against  the 
IRS  was  not  authorized  by  either  §  542(a)  or 
§  543(b)(1).  The  United  States  Court  of  Appeals  for 
the  Second  Circuit  reversed  the  District  Court,  hold- 
ing that  a  turnover  order  could  issue  against  the 
IRS  under  §  542  (674  F2d  144). 

On  certiorari,  the  United  States  Supreme  Court 
affirmed.  In  an  opinion  by  Blackmun,  J.,  expressing 
the  unanimous  view  of  the  court,  it  was  held  that  (1) 
§  542(a)  authorized  the  turnover  of  property  seized 
by  a  secured  creditor  prior  to  the  filing  of  a  petition 
for  reorganization,  since  Congress  intended  a  broad 
range  of  property  to  be  included  in  the  reorganiza- 
tion estate,  the  estate  included  property  made  avail- 
able by  other  provisions  of  the  Bankruptcy  Code, 
such  as  §  542(a),  and  new  rights  provided  to  credi- 
tors were  intended  to  replace  the  protection  af- 
forded by  possession,  and  (2)  §  542(a)  applied  to 
the  IRS,  since  it  was  bound  by  §  542(a)  to  the  same 
extent  as  any  other  creditor,  and  its  seizure  of  the 
property  did  not  transfer  ownership  of  the  property 
to  the  IRS. 


COUNSEL 

Stuart  A.  Smith  argued  the  cause  for  petitioner. 
Lloyd  H.  Relin  argued  the  cause  for  respondent. 
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ILLINOIS,  Petitioner 
v 

GATES  et  ux 

—  US  —  76  L  Ed  2d  527,  103  S  Ct  2317 

Argued  October  13,  1982. 

Reargued  March  1,  1983. 

Decided  June  8,  1983. 

Decision:  "Totality  of  circumstances"  held  proper 
standard  for  determining  probable  cause  for 
issuance  of  search  warrant  based  on  informa- 
tion from  informant. 


SUMMARY 

Prior  to  the  defendants'  trial  on  charges  of  violat- 
ing state  drug  laws,  a  Circuit  Court  in  Illinois 
ordered  the  suppression  of  all  items  seized  from  the 
defendant's  home  and  automobile  on  the  ground 
that  the  affidavit  submitted  in  support  of  the  appli- 
cation for  a  search  warrant  was  insufficient  to  show 
a  substantial  basis  for  concluding  that  probable 
cause  existed  for  the  issuance  of  the  warrant.  A  copy 
of  an  anonymous  letter  informing  the  police  of  the 
defendants'  alleged  drug  trafficking  activities  and 
details  as  to  an  alleged  imminent  transaction  was 
attached  to  the  affidavit  which  contained  corroborat- 
ing data  collected  by  the  police  in  an  independent 
investigation.  The  Illinois  Appellate  Court  affirmed 
the  suppression  order.  The  Illinois  Supreme  Court 
also  affirmed,  holding  that  the  letter  and  affidavit 
were  inadequate  to  sustain  a  determination  of  prob- 
able cause  for  the  issuance  of  a  search  warrant 
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under  the  "two-pronged"  test  established  by  Aguilar 
v  Texas  (1964)  378  US  108,  12  L  Ed  2d  723,  84  S 
Ct  1509  and  Spinelli  v  United  States  (1969)  393  US 
410,  21  L  Ed  2d  637,  on  the  ground  that  the  test 
required  the  affiant  to  reveal  his  informant's  "basis 
of  knowledge"  and  provide  sufficient  facts  to  estab- 
lish the  informant's  "veracity"  or  the  "reliability"  of 
the  informant's  report. 

Subsequent  to  the  grant  of  certiorari  and  the 
receipt  of  the  briefs  and  hearing  of  oral  argument 
on  the  issue  as  to  the  appropriateness  of  the  issu- 
ance of  the  search  warrant  based  on  the  partially 
corroborated  anonymous  tip,  the  Supreme  Court  of 
the  United  States  requested  the  parties  to  address 
the  additional  question  as  to  whether  the  rule  re- 
quiring the  exclusion  at  a  criminal  trial  of  evidence 
obtained  in  violation  of  the  Fourth  Amendment 
should  to  any  extent  be  modified,  so  as,  for  exam- 
ple, not  to  require  the  exclusion  of  evidence  ob- 
tained in  the  reasonable  belief  that  the  search  and 
seizure    at    issue    was    consistent    with    the    Fourth 

Amendment  ( US ,  74  L  Ed  2d  595,  103  S 

Ct  436). 

On  certiorari,  the  United  States  Supreme  Court 
reversed.  In  an  opinion  by  Rehnquist,  J.,  joined  by 
Burger,  Ch.  J.,  and  Blackmun,  Powell,  and 
O'Connor,  JJ.,  it  was  held  that  (1)  the  Supreme 
Court  would  not  address  the  issue  as  to  whether  the 
exclusionary  rule  should  be  modified  where  that 
issue  had  not  been  presented  to,  or  decided  by,  the 
state  court  below  and  (2)  the  rigid  "two-pronged 
test"  of  Aguilar  and  Spinelli,  supra,  for  determining 
probable  cause  in  actions  involving  informants 
would  be  abandoned  and  a  "totality  of  the  circum- 
stances" approach  substituted  in  its  place. 
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White,  J.,  concurred  in  the  judgment,  expressing 
the  view  that  (1)  the  question  regarding  modifica- 
tion of  the  exclusionary  rule  was  properly  before  the 
court  as  an  indivisible  element  of  the  claim  that  the 
United  States  Constitution  requires  exclusion  of 
certain  evidence  seized  in  violation  of  the  Fourth 
Amendment  and  (2)  the  validity  of  the  search  war- 
rant in  the  instant  action  should  have  been  upheld 
within  the  Aguilar-Spinelli  framework. 

Brennan,  J.,  joined  by  Marshall,  J.,  dissented, 
expressing  the  view  that  (1)  the  "two-prong"  test 
established  by  Aguilar  and  Spinelli,  supra,  should 
continue  to  be  the  standard  for  evaluating  the  valid- 
ity of  a  warrant  based  on  hearsay  and  (2)  the 
warrant  in  the  instant  action  was  invalid  even  under 
the  "totality  of  the  circumstances"  test  announced 
by  the  majority  as  the  replacement  for  the  "two- 
prong"  test. 

Stevens,  J.,  joined  by  Brennan,  J.,  dissented, 
expressing  the  view  that  probable  cause  for  the 
issuance  of  the  search  warrant  did  not  exist  where 
the  independent  investigation  revealed  a  discrep- 
ancy between  the  informant's  predictions  and  the 
actual  sequence  of  events. 

COUNSEL 

Paul  P.  Biebel,  Jr.  argued  the  cause  for  petitioner. 
James   W.   Reilley  argued   the   cause  for  respon- 
dents. 
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GEORGE  C.  CHAPPELL  et  al.,  Petitioners 

v 

VERNON  WALLACE  et  al. 

_  US  —  76  L  Ed  2d  586,  103  S  Ct  2362 

Argued  April  26,  1983. 
Decided  June  13,  1983. 

Decision:  Enlisted  military  personnel  held  unable  to 
maintain  damages  action  against  superior  offi- 
cers for  violation  of  constitutional  rights  in 
course  of  military  service. 

SUMMARY 

Navy  enlisted  personnel  brought  an  action  for 
damages,  declaratory  judgment,  and  injunctive  relief 
against  their  superior  officers  alleging  that  the  offi- 
cers failed  to  assign  them  desirable  duties,  threat- 
ened them,  gave  them  low  performance  evaluations, 
and  imposed  penalties  of  unusual  severity  because 
of  their  minority  race  in  violation  of  their  constitu- 
tional rights  and  civil  rights.  The  United  States 
District  Court  for  the  Southern  District  of  California 
dismissed  the  complaint  on  the  grounds  that  the 
actions  complained  of  were  nonreviewable  military 
decisions,  the  officers  were  entitled  to  immunity, 
and  that  the  enlisted  personnel  had  failed  to  ex- 
haust their  administrative  remedies.  The  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  re- 
versed and  remanded  (661  F2d  729). 

On  certiorari,  the  United  States  Supreme  Court 
reversed  and  remanded.  In  an  opinion  by  Burger, 
Ch.  J.,  expressing  the  unanimous  view  of  the  court, 
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it  was  held  that  enlisted  military  personnel  could 
not  maintain  suits  to  recover  damages  from  their 
superior  officers  for  injuries  sustained  as  a  result  of 
violations  of  their  constitutional  rights  in  the  course 
of  military  service. 


COUNSEL 

J.  Paul  McGrath  argued  the  cause  for  petitioners. 
John  Murcko  argued  the  cause  for  respondents. 
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GILBERT  A.  HARING,  Lieutenant,  Arlington 

County  Police  Department,  et  al.,  Petitioners 

v 

JOHN  FRANKLIN  PROSISE 

_  US  — ,  76  L  Ed  2d  595,  103  S  Ct  2368 

Argued  April  20,  1983. 
Decided  June  13,  1983. 

Decision:  Guilty  plea  in  state  court  held  not  to 
preclude  §  1983  action  to  recover  damages  for 
alleged  Fourth  Amendment  violation. 


SUMMARY 

A  defendant  who  had  pleaded  guilty  in  a  Virginia 
Circuit  Court  to  one  count  of  manufacturing  a 
controlled  substance  brought  a  damages  action  un- 
der 42  USCS  §  1983  against  police  officers  in  the 
United  States  District  Court  for  the  Eastern  District 
of  Virginia,  alleging  that  the  officers  had  conducted 
an  unlawful  search  in  violation  of  the  Fourth 
Amendment.  The  District  Court  granted  summary 
judgment  for  the  police  officers  on  the  ground  that 
the  defendant's  guilty  plea  barred  his  §  1983  claim. 
The  United  States  Court  of  Appeals  for  the  Fourth 
Circuit  reversed  and  remanded  (667  F2d  1133). 

On  certiorari,  the  United  States  Supreme  Court 
affirmed.  In  an  opinion  by  Marshall,  J.,  expressing 
the  unanimous  view  of  the  court,  it  was  held  that 
the  conviction  in  the  state  court  following  a  guilty 
plea  did  not  preclude  the  defendant  from  seeking  to 
recover   damages    under   42    USCS    §  1983    for   an 
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alleged  Fourth  Amendment  violation  that  was  never 
considered  in  the  state  proceedings. 


COUNSEL 

David  R.  Lasso  argued  the  cause  for  petitioners. 
Norman  A.  Townsend  argued  the  cause  for  re- 
spondent. 
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NEW  MEXICO,  et  al.,  Petitioner 

v 
MESCALERO  APACHE  TRIBE 

_  US  — ,  76  L  Ed  2d  611,  103  S  Ct  2378 

Argued  April  19,  1983. 
Decided  June  13,  1983. 

Decision:  New  Mexico's  application  of  its  hunting 
and  fishing  laws  to  nonmembers  of  Mescalero 
Apache  Tribe  on  reservation  held  pre-empted 
by  operation  of  federal  law. 


SUMMARY 

With  extensive  federal  assistance  and  supervision, 
the  Mescalero  Apache  Tribe  established  a  compre- 
hensive scheme  for  managing  the  reservation's  fish 
and  wildlife  resources.  Federally  approved  tribal 
ordinances  regulated  in  detail  the  conditions  under 
which  both  members  of  the  Tribe  and  nonmembers 
could  hunt  and  fish.  However,  New  Mexico  sought 
to  apply  its  own  hunting  and  fishing  laws  to  non- 
members  on  the  reservation  land  owned  by  the 
Tribe,  the  state's  laws  conflicting  with  and  at  times 
being  more  restrictive  than  the  tribal  regulations. 
New  Mexico  enforced  its  regulations  by  arresting 
non-Indian  hunters  for  illegal  possession  of  game 
killed  on  the  reservation  in  accordance  with  tribal 
ordinances,  but  not  in  accordance  with  state  hunting 
regulations.  The  Tribe  filed  suit  against  the  state, 
and  the  director  of  the  state  department  responsible 
for  enforcing  its   hunting  and  fishing  laws,   in   the 
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United  States  District  Court  for  the  District  of  New 
Mexico,  seeking  to  prevent  the  state  from  regulating 
on-reservation  hunting  or  fishing  by  tribal  members 
or  nonmembers.  The  District  Court  ruled  in  favor 
of  the  Tribe,  and  granted  declaratory  and  injunctive 
relief  against  the  enforcement  of  the  state's  hunting 
and  fishing  laws  against  any  person  for  hunting  and 
fishing  activities  conducted  on  the  reservation.  The 
United  States  Court  of  Appeals  for  the  Tenth  Cir- 
cuit affirmed  (630  F2d  724),  and  after  having  its 
judgment  vacated  and  remanded  by  the  United 
States  Supreme  Court  (68  L  Ed  2d  234),  the  Court 
of  Appeals  adhered  to  its  earlier  decision  (677  F2d 
55). 

On  certiorari,  the  United  States  Supreme  Court 
affirmed.  In  an  opinion  by  Marshall,  J.,  expressing 
the  unanimous  view  of  the  court,  it  was  held  that 
the  application  of  the  state's  hunting  and  fishing 
laws  to  the  reservation  was  pre-empted  by  the  oper- 
ation of  federal  law,  since  the  exercise  of  concurrent 
jurisdiction  by  the  state  would  effectively  nullify  the 
Tribe's  authority  to  regulate  the  use  of  its  resources 
by  members  and  nonmembers,  would  interfere  with 
the  comprehensive  scheme  of  federal  and  tribal 
management  established  pursuant  to  federal  law, 
would  threaten  Congress'  goal  of  tribal  self-suffi- 
ciency and  economic  development,  and  was  not 
justified  by  any  state  regulatory  function  or  service. 


COUNSEL 


Thomas  L.  Dunigan  argued  the  cause  for  petition- 
ers. 
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George  E.  Fettinger  argued  the  cause  for  respon- 
dent. 

Louis  F.  Claiborne  argued  the  cause  for  the 
United  States  as  amicus  curiae,  by  special  leave  of 
Court. 
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CROWN,  CORK  &  SEAL  COMPANY,  INC., 

Petitioner 

v 

THEODORE  PARKER 

—  US  — ,  76  L  Ed  2d  628,  103  S  Ct  2392 

Argued  April  18,  1983. 
Decided  June  13,  1983. 

Decision:  Filing  of  class  action  held  to  toll  running 
of  applicable  statute  of  limitations  for  all  puta- 
tive class  members. 

SUMMARY 

In  1977,  the  plaintiff,  a  Negro  male,  after  being 
discharged  from  his  employer,  filed  a  discrimination 
charge  with  the  Equal  Employment  Opportunity 
Commission  (EEOC).  Subsequent  to  the  plaintiffs 
filing,  but  prior  to  his  receipt  of  a  Notice  of  Right 
Sue  pursuant  to  §  706(f)  of  Title  VII  of  the  Civil 
Rights  Act  of  1964  (42  USCS  §  2000e-5(f)),  two 
other  Negro  males  formerly  employed  by  the  same 
employer  filed  a  class  action  in  the  United  States 
District  Court  for  the  District  of  Maryland  alleging 
employment  discrimination  and  purporting  to  repre- 
sent a  class  of  which  the  plaintiff  was  a  member.  In 
1980,  the  District  Court  denied  class  certification 
and  within  90  days  after  such  decision,  but  almost  2 
years  after  receiving  his  Notice  of  Right  to  Sue,  the 
plaintiff  filed  an  individual  action  under  Title  VII 
against  his  former  employer  in  the  United  States 
District  Court  for  the  District  of  Maryland,  alleging 
that  his  discharge  had  been  racially  motivated.  The 
District  Court  granted  summary  judgment  to  the 
employer  on  the  ground  that  the  plaintiff  had  failed 
266 


SUMMARIES  76  L  Ed  2d  628 

to  file  his  action  within  90  days  of  receiving  his 
Notice  of  Right  to  Sue  as  required  by  42  USCS 
§  2000e-5(f)(l).  The  United  States  Court  of  Appeals 
for  the  Fourth  Circuit  reversed.  Relying  on  Ameri- 
can Pipe  8c  Constr.  Co.  v  Utah,  414  US  538,  38  L 
Ed  2d  713,  94  S  Ct  756,  the  Court  of  Appeals  held 
that  the  filing  of  the  class  action  had  tolled  Title 
VII's  statute  of  limitations  for  all  members  of  the 
putative  class  and  because  the  class  action  was 
instituted  before  the  plaintiff  received  the  Notice  of 
Right  to  Sue,  and  because  he  had  filed  his  action 
within  90-days  after  denial  of  class  certification,  his 
action  was  timely  (677  F2d  391). 

On  certiorari,  the  United  States  Supreme  Court 
affirmed.  In  an  opinion  by  Blackmun,  J.,  expressing 
the  unanimous  view  of  the  court,  it  was  held  that 
the  filing  of  a  class  action  tolls  the  applicable  statute 
of  limitations,  and  thus  permits  all  of  the  putative 
class  to  file  individual  actions  upon  the  denial  of 
class  certification,  provided  that  such  actions  are 
instituted  within  the  time  that  remains  on  the  limita- 
tion period. 

Powell,  J.,  joined  by  Rehnquist  and  O'Connor, 
JJ.  concurred,  expressing  the  view  that  the  tolling  of 
the  statute  of  limitations  with  respect  to  individual 
actions  upon  the  filing  of  a  class  action  suit  should 
not  be  read  as  leaving  individuals  free  to  raise 
different  or  peripheral  claims  following  denial  of 
class  status. 


COUNSEL 

George  D.  Solter  argued  the  cause  for  petitioner. 
Norris  C.   Ramsey  argued  the  cause  for  respon- 
dent. 
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NELSON  BELL,  Petitioner 

v 

UNITED  STATES 

—  US  —  76  L  Ed  2d  638,  103  S  Ct  2398 

Argued  April  25,  1983. 
Decided  June  13,  1983. 

Decision:  Federal  Bank  Robbery  Act  held  to  pro- 
scribe the  crime  of  obtaining  money  under  false 
pretenses. 

SUMMARY 

A  defendant  was  convicted  after  a  jury  trial  in  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  Florida  for  violating  18  USCS  §  2113(b),  a 
provision  of  the  Federal  Bank  Robbery  Act,  for 
obtaining  money  under  false  pretenses.  The  defen- 
dant had  obtained  possession  of  a  check  endorsed 
by  the  drawer  for  deposit  to  the  drawer's  own 
account,  had  altered  the  endorsement  to  show  the 
defendant's  account  number  at  the  same  bank,  had 
deposited  the  check,  and  later  had  withdrawn  the 
funds  on  expiration  of  the  bank's  20-day  hold  on 
them.  The  United  States  Court  of  Appeals  for  the 
Fifth  Circuit  affirmed  the  conviction,  concluding  that 
the  statute  embraces  all  felonious  takings,  including 
obtaining  money  under  false  pretenses  (678  F2d 
547). 

On  certiorari,  the  United  States  Supreme  Court 
affirmed.  In  an  opinion  by  Powell,  J.,  in  which 
Burger,  Ch.  J.,  and  Brennan,  White,  Marshall, 
Blackmun,  Rehnquist,  and  O'Connor,  JJ.,  joined, 
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was  held  that  §  2113(b)  proscribes  the  crime  of 
obtaining  money  under  false  pretenses  where  there 
is  a  taking  and  carrying  away  of  the  money. 

Stevens,  J.,  dissenting,  stated  that  Congress  did 
not  intend  federal  law  to  encompass  the  conduct  of 
obtaining  funds  from  a  bank  with  its  consent,  albeit 
under  false  pretenses,  and  stated  that  he  would 
confine  the  bank  larceny  statute  to  takings  without 
the  bank's  consent. 


COUNSEL 

Roy  W.  Allman  argued  the  cause  for  petitioner. 
Rudolph  W.  Giuliani  argued  the  cause  for  respon- 
dent. 
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WILLIAM  C.  BUSH,  Petitioner 
v 

WILLIAM  R.  LUCAS 

_  US  —  76  L  Ed  2d  648,  103  S  Ct  2404 

Argued  January  19,  1983. 
Decided  June  13,  1983. 

Decision:  Federal  employees  held  without  judicial 
damages  remedy  for  First  Amendment  viola- 
tions by  superiors. 

SUMMARY 

An  aerospace  engineer  employed  at  a  facility 
operated  by  the  National  Aeronautics  and  Space 
Administration  filed  an  action  in  an  Alabama  state 
court  against  the  director  of  the  facility,  seeking  to 
recover  damages  for  defamation  and  violation  of  his 
constitutional  rights.  The  employee  had  been  de- 
moted after  making  a  number  of  public  statements 
that  were  critical  of  his  employment.  The  Federal 
Employee  Appeals  Authority  concluded  that  the 
demotion  was  justified,  but  the  Civil  Service  Com- 
mission's Appeals  Review  Board  recommended  that 
the  employee  be  restored  to  his  former  position. 
While  his  administrative  appeal  was  pending,  the 
employee  filed  his  state  court  action.  The  lawsuit 
was  removed  to  the  United  States  District  Court  for 
the  Northern  District  of  Alabama,  which  granted 
summary  judgment  to  the  director.  The  United 
States  Court  of  Appeals  for  the  Fifth  Circuit  af- 
firmed, holding  that  the  employee  had  no  cause  of 
action  for  damages  under  the  First  Amendment  for 
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retaliatory  demotion  in  view  of  the  available  reme- 
dies under  the  Civil  Service  Commission  regulations 
(647  F2d  573). 

On  certiorari,  the  United  States  Supreme  Court 
affirmed.  In  an  opinion  by  Stevens,  J.,  expressing 
the  unanimous  view  of  the  court,  it  was  held  that 
the  Supreme  Court  would  not  authorize  a  new 
nonstatutory  damages  remedy  for  federal  employees 
whose  First  Amendment  rights  are  violated  by  their 
superiors. 

Marshall,  J.,  joined  by  Blackmun,  J.,  while  join- 
ing in  the  court's  opinion,  filed  a  concurring  opin- 
ion declaring  that  a  different  case  would  be  pre- 
sented if  Congress  had  not  created  a  comprehensive 
scheme  that  was  specifically  designed  to  provide  full 
compensation  to  civil  service  employees  who  are 
discharged  or  disciplined  in  violation  of  their  First 
Amendment  rights  and  that  affords  a  remedy  that  is 
substantially  as  effective  as  a  damage  action. 

COUNSEL 

William  Harvey  Elrod,  Jr.  argued  the  cause  for 
petitioner. 

Kenneth  S.  Geller  argued  the  cause  for  respon- 
dent. 


271 


76  L  Ed  2d  667  DECISIONS:  1982-83  TERM 

NATIONAL  LABOR  RELATIONS  BOARD, 

Petitioner 

v 

TRANSPORTATION  MANAGEMENT  CORP. 

_  US  —  76  L  Ed  2d  667,  103  S  Ct  2469 

Argued  March  28,  1983. 
Decided  June  15,  1983. 

Decision:  Requirement  that  employer  prove  that 
employee  would  have  been  fired  even  if  he  had 
not  been  involved  with  union  held  consistent 
with  National  Labor  Relations  Act. 


SUMMARY 

The  National  Labor  Relations  Board,  adopting 
with  some  clarifications  the  finding  of  one  of  its 
Administrative  Law  Judges,  held  that  an  employer 
had  failed  to  carry  its  burden  of  persuading  the 
Board  that  its  discharge  of  one  of  its  employees 
would  have  taken  place  had  the  employee  not  en- 
gaged in  activity  relating  to  the  organization  of  a 
union  protected  by  the  National  Labor  Relations  Act 
(29  USCS  §§  151  et  seq.).  The  United  States  Court 
of  Appeals  for  the  First  Circuit  refused  to  enforce 
the  Board's  order  and  remanded  for  consideration 
of  whether  the  Board's  General  Counsel  had  proved 
by  a  preponderance  of  the  evidence  that  the  em- 
ployee would  not  have  been  fired  had  it  not  been 
for  his  union  activities  (674  F2d  130). 

On  certiorari,  the  United  States  Supreme  Court 
reversed.  In  an  opinion  by  White,  J.,  expressing  the 
unanimous  view  of  the  court,  it  was  held  that  the 
272 


SUMMARIES  76  L  Ed  2d  667 

burden  placed  on  the  employer  to  demonstrate  by  a 
preponderance  of  the  evidence  that  the  employee 
would  have  been  fired  even  if  he  had  not  been 
involved  with  the  union  to  avoid  the  finding  that  it 
violated  29  USCS  §§  158(a)(1)  and  (3)  is  consistent 
with  §§  158(a)(1)  and  (3)  and  29  USCS  §  160(c). 

COUNSEL 

Lawrence  G.  Wallace  argued  the  cause  for  peti- 
tioner. 

Martin  Ames  argued  the  cause  for  respondent. 
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PHILKO  AVIATION,  INC.,  Petitioner 
v 

MAURICE  SHACKET  et  ux. 

_  US  — ,  76  L  Ed  2d  678,  103  S  Ct  2476 

Argued  April  20,  1983. 
Decided  June  15,  1983. 

Decision:  State  laws  allowing  undocumented  or 
unrecorded  transfers  of  interests  in  aircraft  to 
affect  innocent  third  parties  held  pre-empted  by 
49  USCS  §  1403(c). 


SUMMARY 

A  corporation  sold  a  new  airplane  to  some  buyers 
who  paid  the  sale  price  in  full  and  took  possession 
of  the  plane.  The  buyers  received  photocopies  of 
the  original  bills  of  sale  reflecting  the  plane's  chain 
of  title  and  an  assurance  that  the  seller  would  "take 
care  of  the  paper  work."  Subsequently,  the  seller 
purported  to  sell  the  plane  to  another  buyer,  giving 
the  second  buyer  the  title  documents,  which  the 
buyer's  financing  bank  later  recorded  with  the  Fed- 
eral Aviation  Administration.  The  first  buyers  filed 
an  action  in  Federal  District  Court  to  determine  title 
to  the  airplane.  The  United  States  District  Court  for 
the  Northern  District  of  Illinois  awarded  summary 
judgment  in  favor  of  the  first  buyers  (497  F  Supp 
1262).  The  United  States  Court  of  Appeals  for  the 
Seventh  Circuit  affirmed,  holding  that  §  503(c)  of 
the  Federal  Aviation  Act  of  1978  (49  USCS 
§  1403(c))  did  not  pre-empt  Illinois  state  law. 
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On  certiorari,  the  United  States  Supreme  Court 
reversed  and  remanded.  In  an  opinion  by  White,  J. 
in  which  Burger,  Ch.  J.,  and  Brennan,  Marshall, 
Blackmun,  Powell,  Rehnquist,  and  Stevens,  JJ., 
joined,  it  was  held  that  state  laws  allowing  undocu- 
mented or  unrecorded  transfers  of  interests  in  air- 
craft to  affect  innocent  third  parties  are  pre-empted 
under  the  supremacy  clause  by  the  aircraft  recorda- 
tion provisions  of  §  503(c)  of  the  Federal  Aviation 
Act  of  1958. 

O'Connor,  J.,  concurring  in  part  and  concurring 
in  the  judgment,  stated  that  the  question  whether 
one  who  makes  a  reasonably  diligent  effort  to  rec- 
ord will  obtain  the  protections  ordinarily  reserved 
for  recorded  interests  was  not  before  the  Court. 


COUNSEL 

Leslie  R.  Bishop  argued  the  cause  for  petitioner. 
James  C.  Murray,  Jr.  argued  the  cause  for  respon- 
dents. 
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DECISIONS:  1982-83  TERM 


CITY  OF  AKRON,  Petitioner 
v 

AKRON  CENTER  FOR  REPRODUCTIVE 
HEALTH,  INC.,  et  al. 


AKRON  CENTER  FOR  REPRODUCTIVE 

HEALTH,  INC.,  et  al.,  Petitioners 

v 

CITY  OF  AKRON  et  al. 

_  US  — ,  76  L  Ed  2d  687,  103  S  Ct  2481 

Argued  November  30,  1982. 
Decided  June  15,  1983. 

Decision:  Ordinance  provisions  requiring  all  second 
trimester  abortions  to  be  performed  in  hospital 
and  dealing  with  parental  consent,  informed 
consent,  24  hour  waiting  period,  and  disposal 
of  fetal  remains  held  unconstitutional. 


SUMMARY 


A  lawsuit  was  filed  in  the  United  States  District 
Court  for  the  Northern  District  of  Ohio,  challenging 
the  provisions  of  an  Akron  ordinance  regulating  the 
performance  of  abortions.  The  provisions  required 
that  all  abortions  performed  after  the  first  trimester 
of  pregnancy  be  performed  in  a  hospital;  that  there 
be  notification  of  and  consent  by  parents  before 
abortions  could  be  performed  on  unmarried  minors 
under  the  age  of  15;  that  the  attending  physician 
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make  certain  specified  statements  to  the  patient  to 
insure  that  the  consent  for  an  abortion  be  truly 
informed  consent;  that  there  be  a  24-hour  waiting 
period  between  the  time  the  woman  signs  a  consent 
form  and  the  time  the  abortion  is  performed;  and 
that  fetal  remains  be  disposed  of  in  a  humane  and 
sanitary  manner.  A  violation  of  the  ordinance  was 
punishable  as  a  criminal  misdemeanor.  The  District 
Court  invalidated  the  provisions  dealing  with  paren- 
tal notice  and  consent,  the  provision  requiring  the 
disclosure  of  facts  concerning  the  woman's  preg- 
nancy, fetal  development,  complications  of  abortion, 
and  agencies  available  to  assist  the  woman,  and  the 
provision  dealing  with  the  disposal  of  fetal  remains, 
but  upheld  the  remainder  of  the  ordinance.  The 
United  States  Court  of  Appeals  for  the  Sixth  Circuit 
affirmed  in  part  and  reversed  in  part  (651  F2d 
1198). 

On  certiorari,  the  United  States  Supreme  Court 
affirmed  in  part  and  reversed  in  part.  In  an  opinion 
by  Powell,  J.,  joined  by  Burger,  Ch.  J.,  and  Bren- 
nan,  Marshall,  Blackmun,  and  Stevens,  JJ.,  it  was 
held  that  the  requirement  that  all  second  trimester 
abortions  be  performed  in  a  hospital  violated  the 
due  process  clause.  The  court  also  held  that  the 
provisions  dealing  with  parental  consent,  informed 
consent,  a  24-hour  waiting  period,  and  the  disposal 
of  fetal  remains  were  unconstitutional. 

O'Connor,  J.,  joined  by  White  and  Rehnojjist, 
JJ.,  dissented,  expressing  the  view  that  regulations 
imposed  on  abortion  throughout  the  entire  preg- 
nancy are  not  unconstitutional  unless  they  unduly 
burden  the  right  to  an  abortion. 
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COUNSEL 

Alan  G.  Segedy  argued  the  cause  for  the  City  of 
Akron. 

Solicitor  General  Rex  E.  Lee  argued  the  cause  for 
the  United  States  as  amicus  curiae,  by  special  leave 
of  Court. 

Stephan  Landsman  argued  the  cause  for  the  Ak- 
ron Center  for  Reproductive  Health,  Inc.,  et  al. 
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PLANNED  PARENTHOOD  ASSOCIATION  OF 
KANSAS  CITY,  MISSOURI,  INC.,  et  al.,  Petitioners 

v 
JOHN  ASHCROFT,  Attorney  General  of  Missouri, 

et  al. 


JOHN  ASHCROFT,  Attorney  General  of  Missouri, 

et  al.,  Petitioners 

v 

PLANNED  PARENTHOOD  ASSOCIATION  OF 

KANSAS  CITY,  MISSOURI,  INC.,  et  al. 

_  US  — ,  76  L  Ed  2d  733,  103  S  Ct  2517 

Argued  November  30,  1982. 
Decided  June  15,  1983. 

Decision:  Missouri  statute  requiring  second  trimes- 
ter abortions  to  be  performed  in  hospital  held 
unconstitutional  but  requirements  that  pathol- 
ogy report  be  made,  that  minors  secure  paren- 
tal or  judicial  consent,  and  that  second  physi- 
cian be  present  held  constitutional. 

SUMMARY 

By  complaint  filed  in  the  United  States  District 
Court  for  the  Western  District  of  Missouri,  several 
sections  of  Missouri  statutes  regulating  the  perfor- 
mance of  abortions  were  challenged  as  unconstitu- 
tional. The  sections  required  that  abortions  after  12 
weeks  of  pregnancy  be  performed  in  a  hospital;  that 
a  pathology  report  be  made  for  each  abortion  per- 
formed; that  a  second  physician  be  present  during 
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abortions  performed  after  viability;  and  that  minors 
secure  parental  or  judicial  consent  to  an  abortion. 
The  District  Court  invalidated  all  of  these  sections 
except  the  pathology  requirement  (483  F  Supp 
679).  The  United  States  Court  of  Appeals  for  the 
Eighth  Circuit  reversed  the  District  Court's  judg- 
ment with  respect  to  the  parental  or  judicial  consent 
for  minors  and  with  respect  to  the  pathology  report 
requirement  but  affirmed  the  District  Court's  judg- 
ment as  to  the  second  physician  requirement  (655 
F2d  848).  On  remand,  the  District  Court  affirmed  its 
holding  that  the  second  trimester  hospitalization 
requirement  was  unconstitutional,  and  the  Court  of 
Appeals  affirmed  this  judgment  (664  F2d  687). 

On  certiorari,  the  United  States  Supreme  Court 
affirmed  in  part,  reversed  in  part,  vacated  in  part, 
and  remanded.  Although  unable  to  agree  on  an 
opinion  with  regard  to  the  statutory  provisions  deal- 
ing with  the  second  physician  requirement,  the 
pathology  report  requirement,  and  the  parental  or 
judicial  consent  requirement,  five  members  of  the 
court  agreed  that  such  provisions  were  valid.  In  an 
opinion  (part  of  which  constituted  the  opinion  of 
the  court — Parts  I,  II,  and  VI)  by  Powell,  J.,  joined 
by  Burger,  Ch.  J.,  and  joined  in  part  by  Blackmun, 
Brennan,  Marshall,  and  Stevens,  JJ.,  it  was  held 
that  the  requirement  that  all  second  trimester  abor- 
tions be  performed  in  general  acute  care  facilities 
was  unconstitutional  since  it  unreasonably  infringed 
upon  a  women's  constitutional  right  to  obtain  an 
abortion.  Powell,  J.,  joined  by  Burger,  Ch.  J.,  also 
expressed  the  view  that  (1)  the  requirement  that  a 
second  physician  be  present  during  abortions  per- 
formed after  viability  was  constitutional  since  it 
reasonably  furthered  the  state's  compelling  interest 
in  protecting  the  lives  of  viable  fetuses;  (2)  the 
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requirement  that  a  pathology  report  be  made  for 
each  abortion  performed  was  constitutional  since  it 
was  a  relatively  insignificant  burden;  and  (3)  the 
requirement  that  minors  secure  parental  or  judicial 
consent  for  an  abortion  was  constitutional  since  the 
statute  did  not  permit  a  juvenile  court  to  deny  a 
petition  for  an  abortion  unless  it  first  found  that  the 
minor  was  not  mature  enough  to  make  her  own 
decision. 

Blackmun,  J.,  joined  by  Brennan,  Marshall,  and 
Stevens,  J}.,  concurring  in  part  and  dissenting  in 
part,  expressed  the  view  that  the  second  trimester 
hospitalization  requirement,  the  second  physician 
requirement,  the  pathology  report  requirement,  and 
the  parental  or  judicial  consent  requirement  were  all 
unconstitutional. 

O'Connor,  J.,  joined  by  White  and  Rehnquist, 
JJ.,  concurring  in  part  in  the  judgment  and  dissent- 
ing in  part,  expressed  the  view  that  the  second 
trimester  hospitalization  requirement,  the  second 
physician  requirement,  the  pathology  report  re- 
quirement, and  the  parental  or  judicial  consent 
requirement  were  all  valid  since  the  provisions  did 
not  impose  an  undue  burden  on  the  right  to  an 
abortion. 


COUNSEL 

Frank  Susman  argued  the  cause  for  the  Planned 
Parenthood  Association  of  Kansas  City,  Missouri, 
Inc.,  et  al. 

John  Ashcroft  argued  he  cause  for  the  Attorney 
General  of  Missouri,  et  al. 
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CHRIS  SIMOPOULOS,  Appellant 

v 

VIRGINIA 

—  US  —  76  L  Ed  2d  755,  103  S  Ct  2532 

Argued  November  30,  1982. 
Decided  June  15,  1983. 

Decision:  Virginia  requirement  that  second  trimes- 
ter abortions  be  performed  in  licensed  clinics 
held  constitutional. 

SUMMARY 

A  doctor  was  convicted  by  a  Virginia  Circuit 
Court  of  unlawfully  performing  an  abortion  during 
the  second  trimester  of  pregnancy  outside  of  a 
licensed  hospital.  The  Supreme  Court  of  Virginia 
affirmed  the  conviction  (221  Va  1059,  277  SE2d 
194). 

On  appeal,  the  United  States  Supreme  Court 
affirmed.  In  an  opinion  by  Powell,  J.,  joined  by 
Burger,  Ch.  J.,  and  Brennan,  Marshall,  and 
Blackmun,  JJ.,  it  was  held  that  Virginia's  require- 
ment that  second  trimester  abortions  be  performed 
in  licensed  clinics  was  constitutional  as  a  not  unrea- 
sonable means  of  furthering  the  state's  compelling 
interest  in  protecting  the  woman's  own  health  and 
safety. 

O'Connor,  J.,  joined  by  White  and  Rehnquist, 
JJ.,  concurring  in  part  and  concurring  in  the  judg- 
ment, expressed  the  view  that  the  constitutional 
validity  of  the  Virginia  mandatory  hospitalization 
requirement  was  not  contingent  on  the  trimester  in 
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which  it  was  imposed  and  that  the  requirement  was 
not  an  undue  burden  on  the  decision  to  undergo  an 
abortion. 

Stevens,  J.,  dissented,  expressing  the  view  that 
the  judgment  should  be  vacated  and  the  case  re- 
manded to  the  Supreme  Court  of  Virginia  to  recon- 
sider its  holding  since  the  state  law  was  unclear. 


COUNSEL 

Roy  Lucas  argued  the  cause  for  appellant. 
William  G.  Broaddus  argued  the  cause  the  appel- 
lee. 
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JONES  8c  LAUGHLIN  STEEL  CORPORATION, 

etc.,  Petitioner 

v 

HOWARD  E.  PFEIFER 

_US  — ,  76  L  Ed  2d  768,  103  S  Ct  2541 

Argued  February  28,  1983. 
Decided  June  15,  1983. 

Decision:  Federal  law  held  governing  as  to  rate  of 
discounting  lost  future  earnings  recoverable 
against  vessel  owner  notwithstanding  receipt  of 
compensation. 

SUMMARY 

In  an  action  commenced  against  a  vessel  owner- 
employer  by  a  loading  helper  on  a  coal  barge 
injured  in  the  course  of  his  employment,  wherein 
the  loading  helper  alleged  that  his  injury  had  been 
"caused  by  the  negligence  of  the  vessel"  within  the 
meaning  of  §  5(b)  of  the  Longshoremen's  and  Har- 
bor Workers'  Compensation  Act  (LHWCA)  (33 
USCS  §  905(b)),  the  United  States  District  Court  for 
the  Western  District  of  Pennsylvania  found  in  favor 
of  the  loading  helper  and  awarded  him  damages. 
The  District  Court  held  that  a  receipt  of  compensa- 
tion under  §  4  of  the  LHWCA  (33  USCS  §  904)  did 
not  bar  a  separate  recovery  of  damages  for  negli- 
gence under  §  5(b).  In  calculating  the  damages,  the 
District  Court  did  not  increase  the  award  to  take 
inflation  into  account,  and  did  not  discount  the 
award  to  reflect  the  present  value  of  the  future 
stream  of  income,  but  instead  decided  to  follow  a 
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decision  of  the  Pennsylvania  Supreme  Court,  which 
had  held  "as  a  matter  of  law  that  future  inflation 
shall  be  presumed  equal  to  future  interest  rates  with 
these  factors  offsetting."  The  United  States  Court  of 
Appeals  for  the  Third  Circuit  affirmed  (678  F2d 
453). 

On  certiorari,  the  United  States  Supreme  Court 
vacated  and  remanded.  In  an  opinion  by  Stevens, 
J.,  expressing  the  unanimous  view  of  the  court  it 
was  held  that  (1)  a  longshoreman  may  bring  a 
negligence  action  under  §  5(b)  of  the  Longshore- 
men's and  Harbor  Workers'  Compensation  Act 
(LHWCA)  (33  USCS  §  905(b))  against  an  owner  of 
a  vessel  who  acts  as  his  own  stevedore,  even  though 
the  longshoreman  has  received  compensation  from 
the  owner-employer  under  §  4  of  the  LHWCA  (33 
USCS  §  904),  and  (2)  the  District  Court,  in  perform- 
ing its  damages  calculation,  erred  in  applying  the 
state's  "total  offset"  theory  for  the  calculation  of 
damages  as  a  mandatory  federal  rule  of  decision, 
the  "total  offset"  theory  resting  on  the  assumption 
that  the  market  interest  rate  received  on  investment 
of  the  damages  award  would  be  offset  by  price 
inflation  and  wage  inflation,  and  was  required  to 
make  its  own  deliberate  choice  of  the  rate  of  dis- 
counting the  estimated  stream  of  future  earnings. 

COUNSEL 

Robert  W.  Murdoch  argued  the  cause  for  peti- 
tioner. 

Jerome  M.  Libenson  argued  the  cause  for  respon- 
dent. 
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ROSS  MAGGIO,  Jr.,  Warden,  Petitioner 

v 

JOHN  FULFORD 

_  US  — ,  76  L  Ed  2d  794,  103  S  Ct  — 

Decided  June  6,  1983 

Decision:  Federal  habeas  corpus  held  unavailable  to 
state  prisoner  denied  pretrial  competency  hear- 
ing on  findings  fairly  supported  by  the  record. 

SUMMARY 

The  United  States  District  Court  for  the  Western 
District  of  Louisiana  denied  federal  habeas  corpus 
relief  to  a  state  prisoner  who  had  been  convicted  of 
murder  after  the  Louisiana  trial  judge  denied  a 
motion,  made  on  the  morning  of  the  trial,  for 
appointment  of  a  commission  to  inquire  into  the 
prisoner's  competency  to  stand  trial.  The  United 
States  Court  of  Appeals  for  the  Fifth  Circuit  re- 
versed, holding  that  the  Louisiana  trial  judge's  find- 
ings were  not  fairly  supported  by  the  record  be- 
cause he  rejected  the  unimpeached  factual  state- 
ments and  ultimate  conclusions  of  a  local  psychia- 
trist who  testified  that  the  prisoner  was  suffering 
from  paranoid  delusions  because  he  told  the  psychi- 
atrist that  he  was  withholding  the  names  of  alibi 
witnesses  who  would  prove  his  innocence  for  fear 
that  they  would  be  arrested  and  prevented  from 
testifying. 

On  certiorari,  the  United  States  Supreme  Court 
reversed.  In  a  per  curiam  opinion  expressing  the 
view  of  Burger,  Ch.  J.,  and  Blackmun,  Powell, 
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Rehnquist,  and  O'Connor,  JJ.,  it  was  held  that  (1) 
the  Louisiana  trial  judge  was  not  required  to  credit 
the  psychiatrist's  testimony,  and  (2)  the  conclusion 
that  there  was  insufficient  likelihood  of  the  prison- 
er's being  incompetent  to  warrant  appointment  of  a 
commission  was  fairly  supported  by  the  record 
showing  that  the  prisoner  was  well-oriented  and 
cognizant  of  the  events  around  him,  was  able  to 
assist  in  his  defense,  and  was  not  suffering  from 
paranoid  delusions  because  the  alibi  witnesses  testi- 
fied in  his  behalf. 

White,  J.,  concurred  in  the  judgment  on  the 
ground  that  while  the  fairly  supported  by  the  record 
standard  is  inapplicable  to  mixed  questions  of  law 
and  fact  such  as  competency  to  stand  trial,  the  trial 
judge's  refusal  to  appoint  a  commission  did  not 
deprive  the  prisoner  of  his  federal  constitutional 
rights. 

Brennan,  J.,  joined  by  Stevens,  J.,  dissented  on 
the  grounds  that  the  fairly  supported  by  the  records 
standard  does  not  apply  to  competency  questions 
and  that  the  case  should  be  set  for  argument. 

Marshall,  J.,  dissented  on  the  grounds  that  the 
fairly  supported  by  the  record  standard  does  not 
apply  to  competency  questions  and  that  the  case 
should  be  briefed  on  the  merits. 
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STATE  OF  TEXAS,  Plaintiff 
v 

STATE  OF  NEW  MEXICO 

_  US  —  77  L  Ed  2d  1,  103  S  Ct  2558 

Argued  March  30,  1983. 
Decided  June  17,  1983. 

Decision:  Supreme  Court  held  not  authorized  under 
Pecos  River  Compact  to  designate  third  party  to 
cast  tie-breaking  votes  on  Pecos  River  Commis- 
sion's water  allocation  disputes. 


SUMMARY 


Texas  and  New  Mexico  entered  into  an  agree- 
ment, known  as  the  Pecos  River  Compact,  which 
governed  the  allocation  of  the  waters  of  the  Pecos 
River  Basin  between  the  two  states.  The  Compact, 
which  was  approved  by  Congress,  provided  in  part 
that  New  Mexico  was  not  to  deplete  by  man's 
activities  the  flow  of  the  river  at  the  state  line  below 
that  which  would  give  Texas  a  quantity  of  water 
equivalent  to  that  which  was  available  to  Texas 
under  certain  consumption  conditions  existing  in 
1947.  Under  the  Compact,  an  "Inflow-Outflow  Man- 
ual" was  used  to  determine  how  much  water  Texas 
should  expect  to  receive  over  any  particular  period 
under  the  1947  conditions.  The  Compact  also  estab- 
lished the  Pecos  River  Commission  to  resolve  water 
allocation  disputes  by  the  unanimous  vote  of  the 
two  voting  members  representing  their  respective 
states,  with  a  third  non-voting  member  representing 
the  United  States.  It  later  became  apparent  that  the 
288 


SUMMARIES  77  L  Ed  2d  1 

Inflow-Outflow  Manual  did  not  accurately  describe 
the  actual  state  of  the  river,  the  flow  of  water  at  the 
state  line  almost  every  year  being  significantly  below 
the  amount  predicted.  The  Commission  was  unable 
to  agree  on  the  appropriate  method  for  determining 
annual  shortfalls  of  water  flow.  Texas  then  invoked 
the  original  jurisdiction  of  the  United  States  Su- 
preme Court,  alleging  in  its  complaint  that  New 
Mexico  had  breached  its  obligations  under  the  Com- 
pact by  allowing  man's  activities  to  deplete  the 
water  available  from  the  flow  of  the  river  at  the  state 
line  below  that  which  was  available  under  the  1947 
conditions,  and  seeking  a  decree  ordering  New 
Mexico  to  deliver  water  in  accordance  with  the 
Compact.  The  United  States  intervened  to  protect 
its  own  claims  to  the  Pecos  River  waters  under  the 
Compact.  The  Supreme  Court  granted  leave  to  file 
the  complaint  (44  L  Ed  2d  84),  and  appointed  a 
Special  Master  (46  L  Ed  2d  274).  The  Special 
Master,  in  his  first  report  to  the  court,  concluded 
that  a  new  Inflow-Outflow  Manual  was  required  in 
order  to  provide  an  accurate  description  of  the 
conditions  existing  in  1947.  The  Supreme  Court 
approved  the  report  in  full  (64  L  Ed  2d  485).  The 
Special  Master  then  recommended  in  a  later  report 
that  in  order  to  resolve  the  water  allocation  issues, 
the  Supreme  Court  should  appoint  a  third  party  to 
participate  in  all  Commission  deliberations  and  cast 
the  tie-breaking  vote  whenever  the  two  Commis- 
sioners could  not  agree.  The  Special  Master  also 
rejected  a  motion  by  New  Mexico  to  dismiss  the 
case,  and  one  by  Texas  to  adopt  a  simpler  method 
than  provided  by  the  Inflow-Outflow  Manual  for 
determining  the  extent  of  shortfalls  in  state-line 
water  deliveries. 
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On  exceptions  to  the  report  of  the  Special  Master, 
the  United  States  Supreme  Court  sustained  in  part 
and  overruled  in  part,  and  returned  the  case  to  the 
Special  Master  for  a  final  decision  on  whether  New 
Mexico  was  in  compliance  with  obligations  imposed 
by  the  Pecos  River  Compact.  In  an  opinion  by 
Brennan,  J.,  expressing  the  unanimous  view  of  the 
court,  it  was  held  that  (1)  the  Supreme  Court  could 
not  order  a  third  party  to  be  designated  and  em- 
powered to  participate  in  all  Commission  delibera- 
tions and  cast  the  tie-breaking  vote  when  necessary, 
since  it  would  be  inconsistent  with  the  express 
terms  of  the  Compact,  (2)  it  was  within  the  original 
jurisdiction  of  the  Supreme  Court  under  Article  III, 
§  2,  cl  1  of  the  United  States  Constitution  and  28 
USCS  §  1251(a)  to  resolve  by  equitable  apportion- 
ment the  dispute  between  the  two  states  regarding 
the  allocation  of  the  Pecos  River  Basin  waters  under 
the  Compact,  since  the  express  terms  of  the  Com- 
pact did  not  make  the  Commission  the  sole  arbiter 
of  those  disputes,  and  the  lack  of  jurisdiction  would 
leave  the  court  powerless  to  grant  Texas  relief  on 
its  claim,  and  (3)  the  Supreme  Court  could  not 
adopt  the  simplified  method  for  determining  water 
flow  shortfalls,  since  the  Commission  had  not 
adopted  it  or  any  other  feasible  method  as  an 
alternative  to  replace  the  inflow-outflow  method, 
and  the  simplified  method  was  not  similar  enough 
to  the  inflow-outflow  method. 


COUNSEL 

R.  Lambeth  Townsend  argued  the  cause  for  plain- 
tiff. 

Charlotte  Uram  argued  the  cause  for  defendant. 
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UNITED  STATES,  Petitioner 

v 

JOSE  REYNALDO  VILLAMONTE-MARQUEZ  et 

al. 

_  US  —  77  L  Ed  2d  22,  103  S  Ct  2573 

Argued  February  23,  1983. 
Decided  June  17,  1983. 

Decision:  Customs'  boarding  vessel  for  document 
check,  without  suspicion  of  wrongdoing,  held 
not  to  violate  Fourth  Amendment. 

SUMMARY 

Two  defendants  were  convicted  of  several  drug 
offenses  in  the  United  States  District  Court  for  the 
Western  District  of  Louisiana.  A  customs  officer  and 
a  state  policeman  had  boarded  a  sailboat  that  was 
anchored  in  a  ship  channel  and  asked  to  see  the 
vessel's  documentation.  While  on  the  sailboat,  the 
officers  observed  bales  that  proved  to  be  marijuana. 
The  United  States  Court  of  Appeals  for  the  Fifth 
Circuit  reversed  the  judgment  of  conviction,  finding 
that  the  officers'  boarding  of  the  vessel  was  not 
reasonable  under  the  Fourth  Amendment  because 
the  boarding  occurred  in  the  absence  of  a  reason- 
able suspicion  of  a  law  violation  (652  F2d  481). 

On  certiorari,  the  United  States  Supreme  Court 
reversed.  In  an  opinion  by  Rehnquist,  J.,  joined  by 
Burger,  Ch.  J.,  and  White,  Blackmun,  Powell,  and 
O'Connor,  JJ.,  it  was  held  that  the  Fourth  Amend- 
ment was  not  violated  when  customs  officials,  acting 
pursuant  to    19  USCS   §  1581(a),   which  authorizes 
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customs  officials  to  go  on  board  any  vessel  at  any 
place  in  the  United  States  and  examine  documents, 
and  without  any  suspicion  of  wrongdoing,  boarded 
for  inspection  of  documents  a  vessel  that  was  lo- 
cated in  waters  providing  ready  access  to  the  open 
sea. 

Brennan,  J.,  joined  by  Marshall,  J.,  and  joined  in 
part  by  Stevens,  J.,  expressed  the  view  that  the  case 
was  moot  and  that  the  stopping  and  boarding  of  the 
vessel  violated  the  Fourth  Amendment  since  there 
was  no  probable  cause  or  reasonable  suspicion  to 
believe  that  there  had  been  a  crime. 


COUNSEL 

Samuel  A.  Alito,  Jr.  argued  the  cause  for  peti- 
tioner. 

Richard  P.  Ieyoub  argued  the  cause  for  respon- 
dents. 
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FIRST  NATIONAL  CITY  BANK,  Petitioner 
v 

BANCO  PARA  EL  COMERCIO  EXTERIOR  DE 
CUBA 

_  US  —  77  L  Ed  2d  46,  103  S  Ct  2591 

Argued  March  28,  1983. 
Decided  June  17,  1983. 

Decision:  American  bank  held  entitled  to  setoff,  in 
suit  against  it  by  Cuba's  exclusive  agent  in 
foreign  trade,  for  value  of  its  expropriated  Cu- 
ban assets. 


SUMMARY 

The  United  States  District  Court  for  the  Southern 
District  of  New  York  granted  judgment  in  favor  of  a 
United  States  bank,  in  an  action  on  a  letter  of  credit 
brought  by  a  Cuban  official  autonomous  credit  insti- 
tution for  foreign  trade  with  full  juridical  capacity  of 
its  own,  for  a  setoff  of  the  value  of  its  seized  Cuban 
assets,  rejecting  the  Cuban  institution's  contention 
that  its  separate  juridical  status  shielded  it  from 
liabilities  for  acts  of  the  Cuban  government  (505  F 
Supp  412).  The  United  States  Court  of  Appeals  for 
the  Second  Circuit  reversed,  holding  that  the  Cuban 
entity  was  not  an  alter  ego  of  the  Cuban  govern- 
ment for  the  purpose  of  the  counterclaim  (658  F2d 
913). 

On  certiorari,  the  United  States  Supreme  Court 
reversed  and  remanded.  In  an  opinion  by  O'Con- 
nor, J.,  joined  by  Burger,  Ch.  J.,  White,  Marshall, 
Powell,  and  Rehnquist,  JJ.,  joined  in  part  by  Bren- 
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nan,  Blackmun,  and  Stevens,  JJ.,  it  was  held  that, 
upon  applying  principles  of  equity  common  to  inter- 
national law  and  federal  common  law,  the  United 
States  bank  may  obtain  the  setoff,  notwithstanding 
the  fact  that  the  Cuban  institution  was  established  as 
a  separate  juridical  entity,  where  Cuba  had  dissolved 
the  instrumentality  and  transferred  its  assets  to 
governmental  entities  that  may  be  held  liable  for  the 
setoff. 

Stevens,  J.,  joined  by  Brennan,  and  Blackmun, 
JJ.,  concurring  in  part  and  dissenting  in  part,  stated 
that  the  court  correctly  rejected  the  contention  that 
American  courts  should  readily  "pierce  the  corpo- 
rate veils"  of  separate  juridical  entities  established 
by  foreign  governments  to  perform  governmental 
functions  but  that  the  judgment  should  have  been 
vacated  and  remanded  for  further  proceedings. 

COUNSEL 

Henry  Harfield  argued  the  cause  for  petitioner. 

Richard  G.  Wilkins  argued  the  cause  for  the 
United  States,  as  amicus  curiae,  pro  hac  vice,  by 
special  leave  of  Court. 

Michael  Krinsky  argued  the  cause  for  respondent. 
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ILLINOIS,  Petitioner 

v 
RALPH  LAFAYETTE 

_  US  —  77  L  Ed  2d  65,  103  S  Ct  2605 

Argued  April  20,  1983. 
Decided  June  20,  1983. 

Decision:  Warrantless  police  inventory  search  of 
arrestee's  personal  effects  incident  to  incarcerat- 
ing the  arrestee  held  consistent  with  Fourth 
Amendment. 


SUMMARY 

An  individual  was  arrested  for  disturbing  the 
peace  and  was  taken  to  a  police  station.  In  the 
process  of  booking  him  at  the  stationhouse,  a  war- 
rantless search  of  the  individual's  shoulder  bag  was 
made  for  the  inventorying  of  his  possessions,  turn- 
ing up  amphetamine  pills.  The  individual  was  subse- 
quently charged  with  violating  the  Illinois  Con- 
trolled Substances  Act,  and  at  a  pretrial  hearing  the 
trial  court  ordered  suppression  of  the  pills.  The 
Illinois  Appellate  Court  affirmed,  holding  that  the 
shoulder  bag  search  did  not  constitute  a  valid  search 
incident  to  a  lawful  arrest  or  a  valid  inventory 
search  of  the  individual's  belongings  (99  111  App  3d 
830,  425  NE2d  1383). 

On  certiorari,  the  United  States  Supreme  Court 
reversed  and  remanded.  In  an  opinion  by  Burger, 
Ch.  J.,  in  which  White,  Blackmun,  Powell,  Rehn- 
quist,  Stevens,  and  O'Connor,  JJ.,  joined,  it  was 
held  that  (1)  it  is  consistent  with  the  Fourth  Amend- 
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ment  and  not  unreasonable  for  police  as  part  of  the 
routine  administrative  procedure  incident  to  incar- 
cerating an  arrested  person,  to  search  without  a 
warrant  any  container  or  article  in  his  possession  at 
the  police  stationhouse  in  accordance  with  estab- 
lished inventory  procedures,  and  (2)  for  purposes  of 
the  Fourth  Amendment  prohibition  against  unrea- 
sonable searches  and  seizures,  the  reasonableness  of 
any  particular  governmental  activity  does  not  neces- 
sarily or  invariably  turn  on  the  existence  of  "less 
intrusive"  means. 

Marshall,  J.  joined  by  Brennan,  J.,  concurring  in 
the  judgment,  agreed  that  while  police  do  not  need 
a  warrant  or  probable  cause  to  conduct  an  inventory 
search  prior  to  incarcerating  a  suspect,  a  warrantless 
search  of  an  individual's  possessions  at  the  time  of 
the  arrest  may  not  be  lawful. 

COUNSEL 

Michael  A.  Ficaro  argued  the  cause  for  petitioner. 
Peter  A.  Carusona  argued  the  cause  for  respon- 
dent. 
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CARLOS  CHARDON,  etc.,  et  al.,  Petitioners 

v 

JUAN  FUMERO  SOTO  et  al. 

_  US  — ,  77  L  Ed  2d  74,  103  S  Ct  261 1 

Argued  March  23,  1983. 
Decided  June  20,  1983. 

Decision:  State  law  held  applicable  as  to  tolling 
effect  of  limitations  period  during  pendency  of 
civil  rights  class  action. 


SUMMARY 

A  class  action  was  filed  under  42  USCS  §  1983 
against  Puerto  Rican  educational  officials,  but  the 
class  certification  subsequently  was  denied  because 
the  class  was  not  sufficiently  numerous.  Individual 
actions  under  §  1983  were  then  filed  more  than  one 
year  after  the  claims  accrued  but  less  than  one  year 
after  the  denial  of  class  certification.  The  individual 
actions  were  consolidated  and  the  United  States 
District  Court  for  the  District  of  Puerto  Rico  en- 
tered judgment  for  the  plaintiffs  (514  F  Supp  339). 
The  United  States  Court  of  Appeals  for  the  First 
Circuit  modified  the  remedy  in  some  respects  but 
rejected  the  argument  that  the  claims  were  barred 
by  the  statute  of  limitations,  applying  Puerto  Rican 
law  and  holding  that  the  statute  of  limitations  began 
to  run  anew  when  class  certification  was  denied  (68 1 
F2d  42). 

On  certiorari,  the  United  States  Supreme  Court 
affirmed.  In  an  opinion  by  Stevens,  J.,  joined  by 
Burger,   Ch.  J.,   and   Brennan,   Marshall,   Black- 
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mun,  and  O'Connor,  JJ.,  it  was  held  that  state  law 
governed  the  tolling  effect  of  a  limitations  period  in 
a  class  action  brought  under  42  USCS  §  1983,  so 
that  the  statutory  period  under  Puerto  Rican  law 
began  to  run  anew  when  the  class  certification  was 
denied,  thus  making  the  individual  actions  timely. 

Rehnquist,  J.,  joined  by  White  and  Powell,  JJ., 
dissented,  expressing  the  view  that  there  is  a  federal 
rule  of  tolling  applicable  to  class  actions  brought 
under  Rule  23  of  the  Federal  Rules  of  Civil  Proce- 
dure, which  was  applicable  to  claims  brought  under 
§  1983,  and  that  the  pendency  of  the  class  action 
simply  suspended  the  running  of  the  statute  of 
limitations. 


COUNSEL 

John  DeGooyer  argued  the  cause  for  petitioners. 
Sheldon   Nahmod   argued   the   cause  for  respon- 
dents. 
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NEWPORT  NEWS  SHIPBUILDING  AND  DRY 

DOCK  COMPANY,  Petitioner 

v 

EEOC 

_  US  —  77  L  Ed  2d  89,  103  S  Ct  2622 

Argued  April  27,  1983. 
Decided  June  20,  1983. 

Decision:  Employer's  health  plan  limiting  pregnancy 
coverage  for  employees'  spouses,  but  not  for 
female  employees,  held  unlawfully  discrimina- 
tory against  male  employees. 

SUMMARY 

The  Pregnancy  Discrimination  Act  (42  USCS 
§  2000e)  was  enacted  by  Congress  in  1978  to  pro- 
vide that  the  prohibition  against  sex  discrimination 
in  employment  in  §  703(a)  of  Title  VII  of  the  Civil 
Rights  Act  of  1964  included  a  prohibition  against 
discrimination  on  the  basis  of  pregnancy.  In  order 
to  comply  with  the  Act,  an  employer  amended  its 
health  insurance  plan  for  its  employees  to  cover 
pregnancy-related  conditions  of  female  employees 
to  the  same  extent  as  other  medical  conditions.  The 
plan  also  provided  coverage  of  the  pregnancy-re- 
lated conditions  of  the  spouses  of  male  employees, 
but  not  to  the  extent  of  that  provided  to  female 
employees.  One  of  the  employer's  male  employees 
filed  a  charge  with  the  Equal  Employment  Opportu- 
nity Commission  (EEOC),  alleging  that  the  em- 
ployer unlawfully  refused  to  provide  full  insurance 
coverage  for  his  wife's  hospitalization  caused  by  her 
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pregnancy.  Later,  the  employees'  union  filed  a  simi- 
lar charge  on  behalf  of  other  individuals.  The  em- 
ployer then  commenced  an  action  in  the  United 
States  District  Court  for  the  Eastern  District  of 
Virginia,  challenging  EEOC  guidelines  that  consid- 
ered the  employer's  plan  unlawful,  and  seeking  both 
declaratory  and  injunctive  relief.  The  EEOC  later 
filed  a  civil  action  against  the  employer,  alleging 
discrimination  on  the  basis  of  sex  against  male 
employees  in  its  provision  of  hospitalization  bene- 
fits. Concluding  that  the  Pregnancy  Discrimination 
Act  extended  only  to  female  employees,  and  not  to 
the  spouses  of  male  employees,  the  District  Court 
held  that  the  employer's  plan  was  lawful  and  en- 
joined enforcement  of  the  EEOC  guidelines  relating 
to  pregnancy  benefits  for  employees'  spouses,  and 
dismissed  the  EEOC's  complaint  (510  F  Supp  66). 
On  appeal  of  the  two  consolidated  cases,  a  divided 
panel  of  the  United  States  Court  of  Appeals  re- 
versed, reasoning  that  the  plan  contained  a  distinc- 
tion based  on  pregnancy  that  results  in  less  medical 
coverage  for  male  employees  with  spouses  than  for 
female  employees  with  spouses,  and  was  impermissi- 
ble under  the  statute  (667  F2d  448).  The  court 
reaffirmed  the  panel's  conclusion  after  rehearing  the 
case  en  banc  (682  F2d  113). 

On  certiorari,  the  United  States  Supreme  Court 
affirmed.  In  an  opinion  by  Stevens,  J.,  joined  by 
Burger,  Ch.  J.,  and  Brennan,  White,  Marshall, 
Blackmun,  and  O'Connor,  JJ.,  it  was  held  that  the 
employer's  health  plan  violated  §§  703(a)  by  dis- 
criminating against  male  employees  on  the  basis  of 
their  sex,  since  under  the  Pregnancy  Discrimination 
Act  it  is  discriminatory  to  treat  pregnancy-related 
conditions  less  favorably  than  other  medical  condi- 
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tions,  and  the  protection  afforded  by  the  plan  was 
less  comprehensive  than  the  protection  afforded  to 
married  female  employees,  the  court  finding  that 
the  exclusion  of  pregnancy  from  a  benefits  plan 
providing  general  coverage  was  gender-based  dis- 
crimination on  its  face  pursuant  to  the  Act,  and  that 
the  prohibitions  of  Title  VII  extend  to  discrimina- 
tion against  pregnant  spouses  of  employees,  which 
is  also  discrimination  against  male  employees,  and 
not  only  to  discrimination  in  employment. 

Rehnquist,  J.,  joined  by  Powell,  J.,  dissented  on 
the  ground  that  there  was  nothing  in  the  Pregnancy 
Discrimination  Act  to  extend  its  reach  beyond  fe- 
male employees  affected  by  pregnancy. 


COUNSEL 

Andrew  M.  Kramer  argued  the  cause  for  peti- 
tioner. 

Harriet  S.  Shapiro  argued  the  cause  for  respon- 
dent. 
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UNITED  STATES,  Petitioner 

v 

RAYMOND  J.  PLACE 

—  US  —  77  L  Ed  2d  1 10,  103  S  Ct  2637 

Argued  March  2,  1983. 
Decided  June  20,  1983. 

Decision:  Temporary  detention  of  luggage  for  ex- 
posure to  trained  narcotics  detection  dog  held 
not  to  violate  Fourth  Amendment,  but  90-min- 
ute  detention  of  luggage  held  unreasonable. 

SUMMARY 

The  defendant  was  convicted  in  the  United  States 
District  Court  for  the  Eastern  District  of  New  York 
for  possessing  cocaine  with  intent  to  distribute  in 
violation  of  21  USCS  §  841(a)(1).  Drug  enforcement 
agents  had  detained  the  defendant's  luggage  for  90 
minutes  and  subjected  it  to  a  "sniff  test"  by  a 
trained  narcotics  detection  dog.  The  agents  later 
secured  a  search  warrant  and  found  cocaine  in  the 
luggage.  The  District  Court  denied  the  defendant's 
motion  to  suppress  the  contents  of  the  luggage, 
holding  that  the  defendant's  Fourth  Amendment 
rights  were  not  violated  by  seizure  of  the  luggage 
(498  F  Supp  1217).  The  United  States  Court  of 
Appeals  for  the  Second  Circuit  reversed,  holding 
that  the  prolonged  seizure  of  the  baggage  exceeded 
the  permissible  limits  of  an  investigative  stop  (660 
F2d  44). 

On  certiorari,  the  United  States  Supreme  Court 
affirmed.  In  an  opinion  by  O'Connor,  J.,  joined  by 
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Burger,  Ch.  J.,  and  White,  Powell,  Rehnquist, 
and  Stevens,  JJ.,  it  was  held  that  the  Fourth 
Amendment  did  not  prohibit  law  enforcement  au- 
thorities from  temporarily  detaining  personal  lug- 
gage for  exposure  to  a  trained  narcotics  detection 
dog  on  the  basis  of  reasonable  suspicion  that  the 
luggage  contained  narcotics,  but  the  court  held  that 
the  prolonged  seizure  was  unreasonable  since  the 
police  conduct  exceeded  the  bounds  of  a  permissi- 
ble investigative  detention. 

Brennan,  J.,  joined  by  Marshall,  J.,  concurred  in 
the  result,  expressing  the  view  that  the  officers 
violated  the  defendant's  Fourth  Amendment  rights 
as  soon  as  they  seized  the  defendant's  luggage. 

Blackmun,  J.,  joined  by  Marshall,  J.,  concurred 
in  the  judgment,  expressing  the  view  that  the  court 
had  no  need  to  decide  the  validity  of  a  dog  sniff 
under  the  Fourth  Amendment. 


COUNSEL 

Alan  I.  Horowitz  argued  the  cause  for  petitioner. 
James  D.  Clark  argued  the  cause  for  respondent. 


303 


77  L  Ed  2d  133  DECISIONS:  1982-83  TERM 

ALAN  J.  KARCHER,  Speaker,  NEW  JERSEY 
ASSEMBLY,  et  al.,  Appellants 

v 
GEORGE  T.  DAGGETT  et  al. 

Argued  March  2,  1983. 
Decided  June  22,  1983. 

_  US  — ,  77  L  Ed  2d  133,  103  S  Ct  2653 

Decision:    New  Jersey's    reapportionment   plan   for 
congressional  districts  held  unconstitutional. 

SUMMARY 

A  group  of  individuals  brought  a  suit  challenging 
the  validity  of  New  Jersey's  reapportionment  plan 
for  congressional  districts.  A  3-judge  United  States 
District  Court  for  the  District  of  New  Jersey  de- 
clared the  plan  unconstitutional  on  the  ground  that 
the  population  deviations  among  districts,  although 
small,  were  not  the  result  of  a  good-faith  effort  to 
achieve  population  equality  (535  F  Supp  978). 

On  direct  appeal,  the  United  States  Supreme 
Court  affirmed.  In  an  opinion  by  Brennan,  J.,  joined 
by  Marshall,  Blackmun,  Stevens,  and  O'Connor, 
JJ.,  it  was  held  that  the  reapportionment  plan  did 
not  satisfy  Article  I,  §  2,  of  the  United  States  Consti- 
tution, since  the  population  deviations  in  the  plan 
were  not  functionally  equal  as  a  matter  of  law,  since 
the  plan  was  not  a  good-faith  effort  to  achieve 
population  equality,  and  since  the  attempt  to  justify 
the  population  deviations  on  the  ground  that  they 
preserved  the  voting  strength  of  racial  minority 
groups  was  not  supported  by  the  evidence. 
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Stevens,  J.,  while  joining  in  the  court's  opinion, 
filed  a  concurring  opinion  declaring  that  the  New 
Jersey  plan  violated  the  equal  protection  clause. 

White,  J.,  joined  by  Burger,  Ch.  J.,  and  Powell 
and  Rehnquist,  JJ.,  dissented,  expressing  the  view 
that  the  population  deviations  in  the  plan  were 
statistically  insignificant  and  had  no  relevant  effect 
on  relative  representation. 

Powell,  J.,  dissenting,  expressed  the  view  that  the 
population  variances  were  neither  appreciable  nor 
constitutionally  significant. 


COUNSEL 


Kenneth  J.  Guido,  Jr.  argued  the  cause  for  appel 
lants. 

Bernard  Hellring  argued  the  cause  for  appellees. 
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MENNONITE  BOARD  OF  MISSIONS,  Appellant 

v 
RICHARD  C.  ADAMS 

—  US  —  77  L  Ed  2d  180,  103  S  Ct  2706 

Argued  March  30,  1983. 
Decided  June  22,  1983. 

Decision:  Publication  and  posting  held  to  be  inade- 
quate notice  for  mortgagee  of  tax  sale  under 
due  process  clause  of  Fourteenth  Amendment. 


SUMMARY 

The  Superior  Court,  Elkhart  County,  Indiana, 
upheld  the  Indiana  tax  sale  statute  against  constitu- 
tional challenge  by  a  mortgagee  who  contended  that 
it  had  not  received  constitutionally  adequate  notice 
of  the  pending  tax  sale  of  and  the  opportunity  to 
redeem  the  property  following  the  tax  sale  since  it 
was  not  informed  of  the  pending  sale  either  by  the 
county  auditor  or  by  the  mortgagor,  who  had  been 
informed  of  the  sale.  The  auditor,  following  the 
state  law,  had  posted  a  notice  of  the  sale  in  the 
county  courthouse  and  published  a  notice  once  each 
week  for  three  consecutive  weeks.  The  Indiana 
Court  of  Appeals  affirmed  (427  NE2d  686). 

On  appeal,  the  United  States  Supreme  Court 
reversed  and  remanded.  In  an  opinion  by  Mar- 
shall, J.,  joined  by  Burger,  Ch.  J.,  and  Brennan, 
White,  Blackmun,  and  Stevens,  JJ.,  it  was  held  that 
the  manner  of  notice  provided  to  the  mortgagee  did 
not  meet  the  requirements  of  the  due  process  clause 
of  the  Fourteenth  Amendment. 
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O'Connor,  J.,  joined  by  Powell  and  Rehnquist, 
JJ.,  dissented,  stating  that  the  mortgagee  could  have 
safeguarded  its  interest  with  a  minimum  amount  of 
effort  and  when  a  party  is  unreasonable  in  failing  to 
protect  its  interest  despite  its  ability  to  do  so,  due 
process  does  not  require  that  the  state  save  the 
party  from  its  own  lack  of  care. 


COUNSEL 

William  J.  Cohen  argued  the  cause  for  appellant 
Robert  W.  Miller  argued  the  cause  for  appellee. 
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NATIONAL  ASSOCIATION  OF  GREETING 

CARD  PUBLISHERS,  Petitioner 

v 

UNITED  STATES  POSTAL  SERVICE  et  al. 


UNITED  PARCEL  SERVICE  OF  AMERICA,  INC., 

Petitioner 
v 

UNITED  STATES  POSTAL  SERVICE  et  al. 

—  US  — ,  77  L  Ed  2d  195,  103  S  Ct  2717 

Argued  December  1,  1982. 
Decided  June  22,  1983. 

Decision:  Postal  Rate  Commission  held  to  have 
reasonably  construed  Postal  Reorganization  Act 
as  establishing  two-tier  rate-setting  structure. 

SUMMARY 

On  the  Postal  Service's  request  for  an  increase  in 
postal  rates,  the  Postal  Rate  Commission  recom- 
mended assignment  of  service  related  costs  in  com- 
pliance with  a  three-tier  approach  required  in  an 
earlier  case  by  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit,  notwithstanding 
the  Postal  Service's  rejection  of  the  three-tier  con- 
cept. On  petitions  for  review,  the  United  States 
Court  of  Appeals  for  the  Second  Circuit  held  that 
the  Postal  Rate  Commission's  original  two-tier  ap- 
proach was  permissible,  and  remanded  to  the  agen- 
cies for  reconsideration  (663  F2d  1186), 
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On  certiorari,  the  United  States  Supreme  Court 
affirmed  and  remanded.  In  an  opinion  by  Black- 
mun,  J.,  expressing  the  unanimous  view  of  the  court, 
it  was  held  that  the  Commission  has  reasonably 
construed  the  Postal  Reorganization  Act  (39  USCS 
§§  101  et  seq.)  when  it  originally  established  a  two- 
tier  ratesetting  structure,  under  which  the  Commis- 
sion first  must  determine  the  cost  caused  by,  or 
attributable  to,  each  class  of  mail  under  39  USCS 
§  3622(b)(3),  and  on  that  basis  establish  a  rate  floor 
for  each  class  of  mail,  and  then  must  reasonably 
assign  the  remaining  costs  of  the  various  classes  of 
mail  on  the  basis  of  the  other  factors  set  forth  in 
§  3622(b). 


COUNSEL 

Bernard  G.  Segal  argued  the  cause  for  petitioner 
in  No.  81-1381. 

Matthew  S.  Perlman  argued  the  cause  for  peti- 
tioner in  No.  81-1304. 

John  H.  Garvey  argued  the  cause  for  respondents 
inNos.  81-1381  and  81-1304. 
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MARGARET  R.  BROWN  et  al.,  Appellants 
v 

THYRA  THOMSON,  Secretary  of  State  of 
Wyoming,  et  al. 

—  US  —  77  L  Ed  2d  214,  103  S  Ct  2690 

Argued  March  21,  1983. 
Decided  June  22,  1983. 

Decision:  Wyoming  held  not  to  violate  equal  pro- 
tection clause  by  allocating  one  seat  in  its  legis- 
lature to  county  with  small  population. 

SUMMARY 

A  lawsuit  was  filed  in  the  United  States  District 
Court  for  the  District  of  Wyoming  challenging  Wyo- 
ming's legislative  apportionment  plan.  The  plan 
allocated  at  least  one  seat  in  the  Wyoming  House  of 
Representatives  to  every  county,  so  that  the  state's 
least  populous  county  received  one  seat.  The  three- 
judge  District  Court  upheld  the  constitutionality  of 
the  plan  (536  F  Supp  780). 

On  direct  appeal,  the  United  States  Supreme 
Court  affirmed.  In  an  opinion  by  Powell,  J.,  joined 
by  Burger,  Ch.  J.,  and  Rehnquist,  Stevens,  and 
O'Connor,  JJ.,  it  was  held  that  Wyoming's  appor- 
tionment plan  did  not  violate  the  equal  protection 
clause  by  allocating  one  seat  in  its  House  of  Repre- 
sentatives to  a  county  the  population  of  which  was 
considerably  lower  than  the  average  population  per 
state  representative  where  the  grant  of  a  representa- 
tive to  the  county  was  not  a  significant  cause  of  the 
population  deviations  that  existed  in  the  state  and 
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where  Wyoming  had  a  longstanding  and  legitimate 
policy  of  preserving  county  boundaries  as  represen- 
tative districts. 

O'Connor,  J.,  joined  by  Stevens,  J.,  while  joining 
in  the  court's  opinion,  filed  a  concurring  opinion 
declaring  that  there  must  be  flexibility  in  assessing 
the  size  of  the  population  deviation  against  the 
importance,  consistency,  and  neutrality  of  the  state 
policies  alleged  to  require  the  population  dispari- 
ties. 

Brennan,  J.,  joined  by  White,  Marshall,  and 
Blackmun,  JJ.,  dissented,  expressing  the  view  that 
Wyoming's  entire  apportionment  plan  was  unconsti- 
tutional since  the  population  deviations  were  not 
within  the  constitutionally  tolerable  range  of  size. 


COUNSEL 

Suellen  L.  Davidson  argued  the  cause  for  appel- 
lants. 

Randall  T.  Cox  argued  the  cause  for  respondents, 
pro  hac  vice,  by  special  leave  of  Court. 
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WALTER  ZANT,  Warden,  Petitioner 
v 

ALPHA  OTIS  O'DANIEL  STEPHENS 

—  US  — ,  77  L  Ed  2d  235,  103  S  Ct  2733 

Argued  February  24,  1982. 

Question  certified  May  3,  1982. 

Decided  June  22,  1983. 

Decision:  Death  sentence  held  not  constitutionally 
impaired  by  invalidity  of  one  of  several  statu- 
tory aggravating  circumstances  found  by  jury. 

SUMMARY 

An  individual  was  convicted  of  murder  in  Supe- 
rior Court,  Bleckley  County,  Georgia,  and  a  sen- 
tencing jury  imposed  the  death  penalty  after  finding 
three  aggravating  circumstances  set  forth  in  the 
Georgia  death  penalty  statute.  On  direct  appeal,  the 
Supreme  Court  of  Georgia  affirmed,  setting  aside 
the  second  statutory  aggravating  circumstance  found 
by  the  jury,  but  upholding  the  death  sentence  on 
the  ground  that  in  the  case  under  review  the  evi- 
dence supported  the  jury's  findings  of  the  other 
statutory  aggravating  circumstances,  so  that  the 
death  sentence  was  not  impaired  (237  Ga  259,  227 
SE2d  261).  After  exhausting  his  state  post-convic- 
tion remedies,  the  prisoner  applied  for  a  writ  of 
habeas  corpus  in  the  United  States  District  Court 
for  the  Middle  District  of  Georgia.  The  District 
Court  denied  relief,  but  the  United  States  Court  of 
Appeals  for  the  Fifth  Circuit  reversed  the  District 
Court's  denial  of  habeas  corpus  relief  insofar  as  it 
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left  standing  the  prisoner's  death  sentence  and  re- 
manded for  further  proceedings  (631  F2d  397,  mod 
648  F2d  446).  On  certiorari,  the  United  States 
Supreme  Court  certified  to  the  Supreme  Court  of 
Georgia  the  question  what  were  the  premises  of 
state  law  that  supported  the  conclusion  that  the 
death  sentence  in  the  case  was  not  impaired  by  the 
invalidity  of  one  of  the  statutory  aggravating  circum- 
stances found  by  the  jury  (456  US  410,  72  L  Ed  2d 
222,  102  S  Ct  1856).  The  Supreme  Court  of  Geor- 
gia, in  response  to  the  certified  question,  explained 
the  state  law  premises  for  its  treatment  of  aggravat- 
ing circumstances  and  then  why  the  failure  of  the 
second  aggravating  circumstance  did  not  invalidate 
the  prisoner's  death  sentence  (250  Ga  97,  297  SE2d 
1). 

On  certiorari,  the  United  States  Supreme  Court 
reversed  the  judgment  of  the  Court  of  Appeals.  In 
an  opinion  by  Stevens,  J.,  joined  by  Burger,  Ch.  J., 
Blackmun,  Powell,  and  O'Connor,  JJ.,  it  was  held 
that  (1)  the  limited  purpose  served  by  the  finding  of 
a  statutory  aggravating  circumstance  by  a  sentencing 
jury  under  the  Georgia  death  penalty  statute  did  not 
allow  the  jury  a  measure  of  unlimited  and  undi- 
rected discretion  in  applying  the  death  penalty,  (2) 
the  defendant's  death  sentence  did  not  need  to  be 
vacated  because  of  rules  requiring  that  a  general 
guilty  verdict  be  set  aside  if  the  jury  was  instructed 
that  it  could  rely  on  any  two  or  more  independent 
grounds,  and  one  of  those  grounds  is  insufficient 
because  the  verdict  may  have  rested  exclusively  on 
the  insufficient  ground  and  that  a  general  guilty 
verdict  on  a  single-count  indictment  or  information 
be  set  aside  where  it  rests  on  both  a  constitutional 
and  an  unconstitutional   ground,   and   (3)   the   trial 
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court's  reference  to  the  invalid  statutory  aggravating 
circumstance  in  its  instruction  to  the  jury  did  not 
require  the  death  sentence  to  be  set  aside. 

White,  J.,  concurring  in  part  and  concurring  in 
the  judgment,  noted  that  the  death  sentence  would 
be  sustained  under  a  general  line  of  cases  wherein 
the  conviction  below  was  upheld  if  any  of  the  counts 
were  held  sustainable  and  the  application  of  the 
harmless  error  rule  might  apply  since  the  jury  was 
instructed  to  take  into  account  all  of  the  evidence  in 
the  sentencing  process. 

Rehnojjist,  J.,  concurring  in  the  judgment,  em- 
phasized the  application  of  the  Eighth  and  Four- 
teenth Amendment  to  the  capital  sentencing  proce- 
dures. 

Marshall,  J.,  joined  by  Brennan,  J.,  dissented 
stating  that  (1)  the  death  penalty  is  cruel  and  unu- 
sual punishment  under  the  Eighth  and  Fourteenth 
Amendments,  and  (2)  the  statutory  aggravating  cir- 
cumstance used  in  making  the  sentencing  decision, 
as  interpreted  by  the  Court,  was  constitutionally 
defective  because  it  would  have  left  the  jury  totally 
without  guidance  once  it  found  a  single  statutory 
aggravating  circumstance. 


COUNSEL 

Daryl  A.  Robinson  argued  the  cause  for  peti- 
tioner. 

John  Charles  Boger  argued  the  cause  for  respon- 
dent. 
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FLORIDA,  Petitioner 

v 

CONSTANTINO  CASAL  and  OMAR  GARCIA 

_  US  — ,  77  L  Ed  2d  277,  103  S  Ct  — 

Decided  June  17,  1983. 

Decision:    Writ    of    certiorari    held    improvidently 
granted. 

SUMMARY 

Defendants  were  convicted  in  a  Florida  Circuit 
Court  for  possession  and  importation  of  marijuana. 
Officers  had  discovered  the  marijuana  after  stopping 
and  boarding  the  defendants'  boat.  The  Florida 
District  Court  of  Appeal  for  the  Third  District  re- 
versed, holding  that  the  stopping  and  boarding  of 
the  defendants'  boat  was  improper  (375  So  2d 
1077).  The  Supreme  Court  of  Florida  approved  in 
part  and  disapproved  in  part,  holding  that  the 
search  of  the  defendants'  boat  was  improper  and 
that  the  evidence  obtained  should  be  suppressed 
(410  So  2d  152). 

On  certiorari,  the  United  States  Supreme  Court 
dismissed  the  writ  of  certiorari  as  improvidently 
granted.  In  a  per  curiam  opinion  expressing  the 
unanimous  view  of  the  court,  it  was  held  that  the 
judgment  of  the  Florida  Supreme  Court  rested  on 
independent  and  adequate  state  grounds. 

Burger,  Ch.  J.,  concurring,  expressed  the  view 
that  state  law,  and  not  federal  law  or  any  decision  of 
the  United  States  Supreme  Court,  was  responsible 
for  the  Florida  Supreme  Court's  holding. 
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IMMIGRATION  AND  NATURALIZATION 

SERVICE,  Appellant 

v 

JAGDISH  RAI  CHADHA  et  al. 


UNITED  STATES  HOUSE  OF 

REPRESENTATIVES,  Petitioner 

v 

IMMIGRATION  AND  NATURALIZATION 
SERVICE  et  al. 


UNITED  STATES  SENATE,  Petitioner 
v 

IMMIGRATION  AND  NATURALIZATION 
SERVICE  et  al. 

_  US  — ,  77  L  Ed  2d  317,  103  S  Ct  2764 

Argued  February  22,  1982. 

Reargued  October  7,  1982. 

Decided  June  23,  1983. 

Decision:  One-house  congressional  veto  provision 
in  §  244(c)(2)  of  Immigration  and  Nationality 
Act  held  unconstitutional. 


SUMMARY 

An  immigration  judge  suspended  an  alien's  de- 
portation pursuant  to  §  244(c)(1)  of  the  Immigra- 
tion and  Nationality  Act  (8  USCS  §  1254(c)(1)).  The 
United  States  House  of  Representatives  passed  a 
resolution  vetoing  the  suspension  pursuant  to 
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§  244(c)(2)  of  the  Act  (8  USCS  §  1254(c)(2)),  which 
authorizes  one  House  of  Congress  to  invalidate  the 
decision  of  the  executive  branch  to  allow  a  particu- 
lar deportable  alien  to  remain  in  the  United  States. 
The  immigration  judge  reopened  the  deportation 
proceedings  to  implement  the  House  order,  and  the 
alien  was  ordered  deported.  The  Board  of  Immigra- 
tion Appeals  dismissed  the  alien's  appeal,  holding 
that  it  had  no  power  to  declare  unconstitutional  an 
act  of  Congress.  The  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit  held  that  the  House  was 
without  constitutional  authority  to  order  the  alien's 
deportation  and  that  §  244(c)(2)  violated  the  consti- 
tutional doctrine  of  separation  of  powers  (634  F2d 
408). 

On  appeal,  the  United  States  Supreme  Court 
affirmed.  In  an  opinion  by  Burger,  Ch.  J.,  joined  by 
Brennan,  Marshall,  Blackmun,  Stevens,  and 
O'Connor,  JJ.,  it  was  held  that  the  legislative  veto 
provision  in  §  244(c)(2)  was  unconstitutional  since 
the  one-house  veto  was  legislative  in  purpose  and 
effect  and  subject  to  the  procedures  set  out  in 
Article  I  of  the  Constitution  requiring  passage  by  a 
majority  of  both  Houses  and  presentment  to  the 
President. 

Powell,  J.,  concurring  in  the  judgment,  expressed 
the  view  that  the  case  should  be  decided  on  a 
narrower  ground  and  declared  that  when  Congress 
finds  that  a  particular  person  does  not  satisfy  the 
statutory  criteria  for  permanent  residence  it  has 
assumed  a  judicial  function  in  violation  of  the  prin- 
ciple of  separation  of  powers. 

White,  J.,  dissented,  expressing  the  view  that  the 
legislative  veto  is  an  important  if  not  indispensable 
political  invention  and  that  neither  Article  I  nor  the 
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doctrine  of  separation  of  powers  is  violated  by  this 
mechanism. 

Rehnojuist,  J.,  joined  by  White,  J.,  dissenting, 
expressed  the  view  that  §  244(c)(2)  was  not  sever- 
able from  the  rest  of  the  statute. 


COUNSEL 

Eugene  Gressman  argued  the  cause  for  the  U.S. 
House  of  Representatives. 

Michael  Davidson  argued  the  cause  for  the  U.S. 
Senate. 

Solicitor  General  Rex  E.  Lee  argued  the  cause  for 
the  INS. 

Alan  B.  Morrison  argued  the  cause  for  Jagdish  Rai 
Chadha. 
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STATE  OF  IDAHO,  EX  REL.  JOHN  V.  EVANS, 

Governor;  JIM  JONES,  Attorney  General;  JERRY  M. 

CONLEY,  Director,  Department  of  Fish  and  Game, 

Plaintiffs 

v 

STATES  OF  OREGON  and  WASHINGTON 

_  US  — ,  77  L  Ed  2d  387,  103  S  Ct  2817 

Argued  March  23,  1983. 
Decided  June  23,  1983. 

Decision:  Idaho  held  not  entitled  to  decree  equita- 
bly apportioning  between  three  states  the  ana- 
dromous  fish  of  the  Columbia-Snake  River  sys- 
tem. 


SUMMARY 

In  1976,  the  United  States  Supreme  Court 
granted  Idaho  leave  to  file  its  complaint  requesting 
an  equitable  apportionment  of  the  anadromous  fish 
in  the  Columbia-Snake  River  system  as  against  Ore- 
gon and  Washington  (429  US  163,  50  L  Ed  2d  371, 
97  S  Ct  544).  The  court,  pursuant  to  its  original 
jurisdiction,  referred  the  matter  to  a  Special  Master 
(431  US  952,  53  L  Ed  2d  268,  97  S  Ct  2671),  who 
in  his  final  report  recommended  that  the  action  be 
dismissed  without  prejudice  on  the  basis  that  Idaho 
had  not  demonstrated  that  it  had  suffered  any  injury 
at  the  hands  of  Oregon  and  Washington,  and  that 
even  if  it  had,  it  was  impossible  to  fashion  a  decree 
to  apportion  the  fish  fairly  among  the  parties. 

On  exceptions  to  the  final  report  of  the  Special 
Master,  the  United  States  Supreme  Court  adopted 
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the  Special  Master's  recommendation  and  dismissed 
the  case  without  prejudice.  In  an  opinion  by  Black- 
mun,  J.,  joined  by  Burger,  Ch.  J.,  and  White, 
Marshall,  Powell,  and  Rehnojjist,  JJ.,  it  was  held 
that  although  a  workable  decree  could  be  fashioned, 
Idaho  was  not  on  the  basis  of  present  conditions 
entitled  to  the  decree,  since  it  had  not  demonstrated 
that  the  other  two  states  were  injuring  Idaho  by 
overfishing  the  river  system,  it  had  not  proved  that 
the  other  two  states  were  mismanaging  their  re- 
source, and  it  had  not  carried  its  burden  of  demon- 
strating a  substantial  likelihood  of  injury  from  their 
mismanagement  in  the  future. 

O'Connor,  J.,  joined  by  Brennan  and  Stevens, 
JJ.,  dissented  on  the  grounds  that  the  Special  Master 
incorrectly  assumed  that  Idaho's  only  concern  was 
with  its  share  of  the  harvest,  and  not  with  the  total 
amount  of  the  fish  runs,  and  that  the  Special  Master 
improperly  excluded  evidence  of  past  practices  of 
Oregon  and  Washington,  of  the  past  conditions  on 
the  river  system,  and  of  the  probable  conditions  in 
the  future. 


COUNSEL 

Jim  Jones  argued  the  cause  for  plaintiffs. 
Edward  B.  Mackie  argued  the  cause  for  the  defen- 
dant state  of  Washington. 
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OREGON,  Petitioner 

v 

JAMES  EDWARD  BRADSHAW 

_  US  —  77  L  Ed  2d  405,  103  S  Ct  2830 

Argued  March  28,  1983. 
Decided  June  23,  1983. 

Decision:  Arrested  accused  who  initiated  talk  with 
policeman,  and  accepted  suggestion  that  he 
take  polygraph  test,  held  to  have  waived  right 
to  counsel  during  interrogation. 

SUMMARY 

Police  in  Oregon  had  been  investigating  the  death 
of  a  minor,  whose  body  was  found  in  his  pickup 
truck  after  it  had  crashed.  During  the  investigation, 
the  police  asked  a  man  to  come  to  the  police  station 
for  questioning.  There,  he  was  advised  of  his  Mi- 
randa rights,  and  then  admitted  that  he  had  pro- 
vided the  minor  and  others  with  liquor  at  a  party, 
but  denied  involvement  in  the  traffic  accident  that 
apparently  killed  the  minor.  The  man  was  then 
placed  under  arrest  for  furnishing  liquor  to  a  minor, 
and  again  advised  of  his  Miranda  rights.  The  ac- 
cused again  denied  involvement  in  the  accident  and 
then  requested  an  attorney.  The  police  at  that  point 
terminated  the  conversation.  While  being  trans- 
ferred to  a  jail,  the  accused  asked  a  police  officer, 
"Well,  what  is  going  to  happen  to  me  now?"  The 
police  officer  responded  by  indicating  that  the  ac- 
cused did  not  have  to  speak  to  him,  and  the  accused 
said  that  he  understood.  They  then  discussed  where 
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the  accused  was  being  taken  and  the  offense  for 
which  the  accused  would  be  charged.  The  police 
officer  then  suggested  that  the  accused  take  a  poly- 
graph examination.  The  accused  did  so  after  again 
being  advised  of  his  Miranda  rights  and  after  sign- 
ing a  written  waiver  of  those  rights.  After  the  test, 
the  polygraph  examiner  told  him  he  did  not  believe 
the  accused  was  telling  the  truth.  The  accused  then 
admitted  that  he  had  been  driving  the  truck,  that  he 
had  consumed  a  considerable  amount  of  alcohol, 
and  that  the  truck  left  the  road,  crashed,  and  went 
into  a  creek  after  he  passed  out.  The  accused  was 
charged  with  first-degree  manslaughter,  driving 
while  under  the  influence  of  intoxicants,  and  driving 
while  his  license  was  revoked.  His  motion  to  sup- 
press his  statements  was  denied,  and  he  was  found 
guilty  after  a  bench  trial.  The  Court  of  Appeals  of 
Oregon  reversed,  concluding  that  his  statements 
had  been  obtained  in  violation  of  the  accused's  Fifth 
Amendment  rights  (636  P2d  1011). 

The  United  States  Supreme  Court  reversed  and 
remanded.  Although  unable  to  agree  on  an  opinion, 
five  members  of  the  court  agreed  that  the  accused 
had  waived  his  Fifth  Amendment  right  to  counsel 
during  interrogation. 

Rehnquist,  J.,  announced  the  judgment  of  the 
court,  and  in  an  opinion  joined  by  Burger,  Ch.  J., 
and  White  and  O'Connor,  JJ.,  expressed  the  view 
that  (1)  in  order  for  an  accused  to  have  waived  his 
previously  invoked  right  to  counsel  during  interro- 
gation it  must  first  be  found  that  the  accused  initi- 
ated a  communication  with  the  police  indicating  a 
desire  to  discuss  the  criminal  investigation,  and 
second,  that  as  a  separate  matter  and  under  the 
particular  facts  and  circumstances  surrounding  the 
case,  including  the  background,  experience  and  con- 
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duct  of  the  case,  and  the  fact  that  the  accused  and 
not  the  police  initiated  the  dialogue  with  the  author- 
ities, the  accused  knowingly  and  intelligently  waived 
his  right  to  counsel,  and  (2)  the  accused  did  initiate 
communication  with  the  police  indicating  a  desire  to 
discuss  the  criminal  investigation,  and  there  was  no 
reason  to  dispute  the  conclusion  of  the  state  court 
that  the  accused's  statements  were  voluntary  and  a 
result  of  a  knowing  waiver  of  his  right  to  remain 
silent. 

Powell,  J.,  concurring  in  the  judgment,  agreed 
that  the  accused  had  knowingly  and  intelligently 
waived  his  right  to  counsel,  but  concluded  that  it 
was  not  necessary  to  first  require  as  a  separate 
matter  that  the  accused  initiated  communication 
with  the  police  indicating  a  desire  to  discuss  the 
criminal  investigation. 

Marshall,  J.,  joined  by  Brennan,  Blackmun,  and 
Stevens,  JJ.,  dissenting,  agreed  that  it  must  first  be 
found  that  the  accused  initiated  a  communication 
with  the  police  indicating  a  desire  to  discuss  the 
criminal  investigation  before  inquiring  into  the  sep- 
arate matter  as  to  whether  the  accused  knowingly 
and  intelligently  waived  his  right  to  counsel,  but 
concluded  that  the  accused  did  not  initiate  such  a 
communication  by  inquiring  as  to  what  would  be 
happening  to  him,  since  the  communication  itself 
was  not  about  the  subject  matter  of  the  criminal 
investigation. 


COUNSEL 

David  B.  Frohnmayer  argued  the  cause  for  peti- 
tioner. 
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Gary   D.   Babcock  argued   the   cause   for  respon- 
dent. 
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FRANCHISE  TAX  BOARD  OF  THE  STATE  OF 

CALIFORNIA,  Appellant 

v 

CONSTRUCTION  LABORERS  VACATION 

TRUST  FOR  SOUTHERN  CALIFORNIA  et  al. 

_  US  —  77  L  Ed  2d  420,  103  S  Ct  2841 

Argued  April  19,  1983. 
Decided  June  24,  1983. 

Decision:  Federal  court  held  without  jurisdiction  to 
determine  whether  state  may  collect  unpaid 
taxes  by  imposing  levy  on  ERISA  plan. 

SUMMARY 

A  California  tax  board  filed  a  complaint  in  state 
court  against  a  trust  and  its  trustees  alleging  that 
the  trust  had  failed  to  comply  with  tax  levies  issued 
under  a  state  statute.  The  tax  board  requested 
damages  and  a  declaration  that  the  trust  and  trust- 
ees were  legally  obligated  to  honor  all  future  levies. 
The  trust  removed  the  case  to  the  United  States 
District  Court  for  the  Central  District  of  California, 
which  held  that  the  Employee  Retirement  Income 
Security  Act  (ERISA)  (29  USCS  §§  1001  et  seq.)  did 
not  pre-empt  California's  power  to  levy  on  funds 
held  in  trust.  The  United  States  Court  of  Appeals 
for  the  Ninth  Circuit  reversed  (679  F2d  1307). 

On  appeal,  the  United  States  Supreme  Court 
vacated  and  remanded.  In  an  opinion  by  Brennan, 
J.,  expressing  the  unanimous  view  of  the  court,  it 
was  held  that  federal  courts  had  no  jurisdiction  to 
decide  whether  state  tax  authorities  could  enforce 
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its  levies  against  funds  held  in  trust  pursuant  to  an 
ERISA-covered  employee  benefit  plan  and  to  de- 
clare whether  the  levies  were  valid,  since  the  case 
did  not  arise  under  federal  law  within  the  meaning 
of  28  USCS  §  1331  and  was  not  within  the  removal 
jurisdiction  of  28  USCS  §  1441. 


COUNSEL 

Patti  S.  Kitching  argued  the  cause  for  appellant. 
James  P.  Watson  argued  the  cause  for  appellees, 
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MOTOR  VEHICLE  MANUFACTURERS 

ASSOCIATION  OF  THE  UNITED  STATES,  INC., 

et  al.,  Petitioners 

v 

STATE  FARM  MUTUAL  AUTOMOBILE 

INSURANCE  COMPANY  et  al. 


CONSUMER  ALERT,  et  al.,  Petitioners 

v 

STATE  FARM  MUTUAL  AUTOMOBILE 

INSURANCE  COMPANY  et  al. 


UNITED  STATES  DEPARTMENT  OF 
TRANSPORTATION,  et  al.,  Petitioners 

v 

STATE  FARM  MUTUAL  AUTOMOBILE 

INSURANCE  COMPANY  et  al. 

_  US  — ,  77  L  Ed  2d  443,  103  S  Ct  2856 

Argued  April  26,  1983. 
Decided  June  24,  1983. 

Decision:  NHTSA's  rescission  of  motor  vehicle  pas- 
sive restraint  standard  held  arbitrary  and  capri- 
cious. 


SUMMARY 

In  1977,  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  issued  a  motor  vehicle 
safety  standard  pursuant  to  the  National  Traffic  and 
Motor  Vehicle  Safety  Act  (15  USCS  §§  1381  et  seq.) 
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that  required  newly  sold  cars  to  be  equipped  with 
either  airbags  or  detachable  or  nondetachable  pas- 
sive seatbelts  as  of  the  1982  or  1984  model  year, 
depending  on  the  model.  But  before  the  effective 
date,  the  agency  issued  a  final  rule  rescinding  the 
passive  restraint  requirement  in  the  standard,  the 
agency  stating  that  the  requirement  was  no  longer 
reasonable  or  practical  in  view  of  the  possibly  mini- 
mal safety  benefits  and  the  costs  of  implementing 
the  requirement.  An  insurance  company  and  an 
association  of  independent  insurers  filed  petitions 
for  review  of  NHTSA's  rescission  of  the  passive 
restraint  standard.  The  United  States  Court  of  Ap- 
peals for  the  District  of  Columbia  Circuit  held  that 
the  agency's  rescission  of  the  passive  restraint  re- 
quirement was  arbitrary  and  capricious  (680  F2d 
206). 

On  certiorari,  the  United  States  Supreme  Court 
Court  vacated  and  remanded.  In  an  opinion  by 
White,  J.,  joined  by  Brennan,  Marshall,  Black- 
mun,  and  Stevens,  JJ.,  and  joined  in  part  (all  but 
the  holding  as  to  the  detachable  passive  seatbelts) 
by  Burger,  Ch.  J.,  and  O'Connor,  JJ.,  it  was  held 
that  although  not  all  of  the  Court  of  Appeals' 
reasoning  was  correct,  the  NHTSA's  rescission  of 
the  passive  restraint  requirement  was  arbitrary  and 
capricious,  since  the  agency  failed  to  present  an 
adequate  basis  and  explanation  for  rescinding  the 
requirement  in  regards  to  each  of  the  three  passive 
restraint  options,  the  agency  having  failed  to  supply 
the  requisite  reasoned  analysis  for  its  action,  and 
that  the  agency  was  therefore  required  to  consider 
the  matter  further  or  adhere  to  or  amend  the  stan- 
dard along  the  lines  which  its  analysis  supports. 

Rehnquist,  J.,  joined  by  Burger  Ch.  J.,  and 
Powell  and  O'Connor,  JJ.,  concurred  in  part  and 
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dissented  in  part,  stating  that  although  the  agency 
must  explain  further  why  it  rescinded  requirements 
as  to  airbags  and  nondetachable  passive  seatbelts, 
the  agency's  view  of  detachable  passive  seatbelts  was 
not  arbitrary  and  capricious,  since  the  agency  ade- 
quately explained  its  decision  to  rescind  the  stan- 
dard insofar  as  it  was  satisfied  by  detachable  belts. 


COUNSEL 

Solicitor  General  Rex  E.  Lee  argued  the  cause  for 
the  petitioners  in  82-398. 

Lloyd  N.  Cutler  argued  the  cause  for  petitioners 
in  82-354. 

James  F.  Fitzpatrick  argued  the  cause  for  all  of  the 
respondents. 
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WILLIAM  F.  BOLGER,  et  al.,  Appellants 
v 

YOUNGS  DRUG  PRODUCTS  CORP. 

_  US  —  77  L  Ed  2d  469,  103  S  Ct  2875 

Argued  January  12,  1983. 
Decided  June  24,  1983. 

Decision:  Ban  on  mailings  under  39  USCS 
§  3001(e)(2)  held  violative  of  First  Amendment 
as  applied  to  unsolicited  mailings  advertising 
contraceptives. 

SUMMARY 

In  a  suit  by  a  contraceptive  manufacturer,  seller, 
and  distributor,  the  United  States  District  Court  for 
the  District  of  Columbia  held  that  39  USCS 
§  3001(e)(2),  which  prohibits  mailing  of  unsolicited 
advertisements  for  contraceptives,  violated  the  First 
Amendment  as  applied  to  the  three  types  of  mail- 
ings in  question  (526  F  Supp  823).  The  mailings 
promoted  a  large  variety  of  products,  including 
prophylactics,  included  flyers  exclusively  or  substan- 
tially devoted  to  promoting  prophylactics,  and  in- 
cluded informational  pamphlets  discussing  the  desir- 
ability and  availability  of  prophylactics  in  general 
and  the  mailer's  products  in  particular. 

On  appeal,  the  United  States  Supreme  Court 
affirmed.  In  an  opinion  by  Marshall,  J.,  joined  by 
Burger,  Ch.  J.,  and  White,  Blackmun,  and  Powell, 
J}.,  it  was  held  that  the  statute  violates  the  First 
Amendment  as  applied  to  the  proposed  mailings  in 
this  case. 
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Rehnqjuist,  J.,  joined  by  O'Connor,  J.,  concurred 
in  the  judgment,  stating  that  the  intrusion  generated 
by  the  proposed  adverising  is  relatively  small,  and 
the  restriction  imposed  by  §  3001(e)(2)  is  relatively 
large  and  that  although  this  restriction  directly  ad- 
vances weighty  governmental  interests,  it  is  some- 
what more  extensive  than  is  necessary  to  serve  those 
interests. 

Stevens,  J.,  concurred  in  the  judgment,  stating 
that  he  has  not  yet  been  persuaded  that  the  com- 
mercial motivation  of  an  author  is  sufficient  to  alter 
the  state's  power  to  regulate  speech  and  that  gov- 
ernmental suppression  of  a  specific  point  of  view 
strikes  at  the  core  of  First  Amendment  values  while, 
in  contrast,  regulations  of  form  and  context  may 
strike  a  constitutionally  appropriate  balance  between 
the  advocate's  right  to  convey  a  message  and  the 
recipient's  interest  in  the  quality  of  his  environment. 
He  stated  that  the  statute  at  issue  in  this  case 
censures  ideas,  not  style. 

Brennan,  J.,  did  not  participate. 

COUNSEL 

David  A.  Strauss  argued  the  cause  for  appellants. 
Jerold  S.  Solovy  argued  the  cause  for  appellee. 
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ROBERT  R.  SHAW,  Acting  Commissioner,  etc.,  et 

al.,  Appellants 

v 

DELTA  AIR  LINES,  INC.,  et  al. 

—  US  — ,  77  L  Ed  2d  490,  103  S  Ct  2890 

Argued  January  10,  1983. 
Decided  June  24,  1983. 

Decision:  New  York's  human  rights  law  held 
preempted  with  respect  to  ERISA  benefit  plans, 
but  disability  benefits  law  held  not  preempted 
by  ERISA. 


SUMMARY 

Federal  declaratory  judgment  actions  were  filed 
by  several  employers,  alleging  that  New  York's  hu- 
man rights  law  and  New  York's  disability  benefits 
law  were  preempted  by  the  Employee  Retirement 
Income  Security  Act  (29  USCS  §§  1001  et  seq.). 
The  human  rights  law  prohibited  discrimination  in 
employment,  including  discrimination  in  employee 
benefit  plans  on  the  basis  of  pregnancy.  The  disabil- 
ity benefits  law  required  employers  to  pay  sick-leave 
benefits  to  employees  unable  to  work  because  of 
pregnancy  or  other  nonoccupational  disabilities. 
The  United  States  District  Court  in  each  case  held 
that  the  human  rights  law  was  preempted,  at  least 
insofar  as  it  required  the  provision  of  pregnancy 
benefits,  but  the  court  dismissed  the  portion  of  the 
complaint  seeking  relief  from  the  disability  benefits 
law  (485  F  Supp  300).  The  United  States  Court  of 
Appeals  for  the  Second  Circuit  affirmed  as  to  the 
human  rights  law,  holding  that  it  was  preempted  by 
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ERISA,  and  remanded  as  to  the  disability  benefits 
law  (650  F2d  1287,  666  F2d  21,  666  F2d  26,  666 
F2d  27). 

On  appeal,  the  United  States  Supreme  Court 
affirmed  in  part,  vacated  in  part,  and  remanded.  In 
an  opinion  by  Blackmun,  J.,  expressing  the  unani- 
mous view  of  the  court,  it  was  held  that  (1)  the 
human  rights  law  was  preempted  with  respect  to 
benefit  plans  under  ERISA  only  insofar  as  it  prohib- 
ited practices  that  are  lawful  under  federal  law  and 
(2)  the  disability  benefits  law  was  not  preempted  by 
ERISA  but  its  provisions  could  not  be  enforced 
through  regulation  of  ERISA-covered  benefit  plans. 

COUNSEL 

Deborah  Bachrach  argued  the  cause  for  appel- 
lants. 

Gordan  Dean  Booth,  Jr.  argued  the  cause  for 
appellees. 


333 


77  L  Ed  2d  509  DECISIONS:  1982-83  TERM 

NEVADA,  Petitioner 

v 

UNITED  STATES  et  al. 


TRUCKEE-CARSON  IRRIGATION  DISTRICT, 

Petitioner 

v 

UNITED  STATES  et  al. 


PYRAMID  LAKE  PAIUTE  TRIBE  OF  INDIANS, 

Petitioner 

v 

TRUCKEE-CARSON  IRRIGATION  DISTRICT  et 

al. 

_  US  —  77  L  Ed  2d  509,  103  S  Ct  2906 

Argued  April  27,  1983. 
Decided  June  24,  1983. 

Decision:  Res  judicata  held  to  prevent  United  States 
and  Indian  Tribe  from  litigating  water  rights 
claim  decided  in  earlier  decree. 


SUMMARY 

The  United  States  District  Court  for  the  District 
of  Nevada  held  that  a  decree  settling  a  suit  between 
the  United  States,  for  the  benefit  of  an  Indian  Tribe 
and  a  planned  reclamation  project,  and  water  users 
on  the  river  for  the  water  rights  to  the  river,  finally 
determined  the  rights  in  a  later  suit  brought  on 
behalf  of  the  tribe  against  all  defendants  including 
individuals  who  were  not  defendants  in  the  original 
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litigation  or  successors  to  the  defendants.  The 
United  States  Court  of  Appeals  for  the  Ninth  Circuit 
affirmed  in  part  and  reversed  in  part,  stating  that 
the  causes  of  action  asserted  in  the  original  litiga- 
tion and  the  current  one  were  the  same  but  stating 
that  the  original  litigation  did  not  conclude  the 
dispute  between  the  Tribe  and  owners  of  lands  in 
the  reclamation  project  who  were  not  included  in 
the  original  suit  (649  F2d  1286,  modified  666  F2d 
351). 

On  certiorari,  the  United  States  Supreme  Court 
affirmed  in  part  and  reversed  in  part.  In  an  opinion 
by  Rehxquist,  J.,  expressing  the  unanimous  view  of 
the  court,  it  was  held  that  res  judicata  prevents  the 
United  States  and  the  Tribe  from  litigating  the 
instant  claim  in  total  against  all  defendants  includ- 
ing those  who  had  not  been  parties  or  successors  to 
parties  of  the  original  litigation. 

Brennan,  J.,  concurring,  stated  that  he  joined  the 
Court's  opinion  on  the  understanding  that  it  reaf- 
firms that  the  Tribe  has  a  remedy  against  the  United 
States  for  the  breach  of  duty  that  the  United  States 
has  admitted  in  the  original  litigation. 

COUNSEL 

E.  Barrett  Prettyman,  Jr.  argued  the  cause  for  the 
State  of  Nevada. 

Frederick  G.  Girard  argued  the  cause  for  the 
Truckee-Carson  Irrigation  District. 

Robert  S.  Pelcyger  argued  the  cause  for  the  Pyra- 
mid Lake  Paiute  Tribe  of  Indians. 

Edwin  S.  Kneedler  argued  the  cause  for  the 
United  States. 
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77  L  Ed  2d  535  DECISIONS:  1982-83  TERM 

EDWARD  J.  DeBARTOLO  CORP.,  Petitioner 

v 

NATIONAL  LABOR  RELATIONS  BOARD  et  al. 

—  US  —  77  L  Ed  2d  535,  103  S  Ct  2926 

Argued  March  22,  1983. 
Decided  June  24,  1983. 

Decision:  Urging  consumers  not  to  trade  with 
group  of  employers  who  had  no  business  rela- 
tionship with  primary  employer  held  not  ex- 
empted from  prohibition  against  secondary  boy- 
cotts. 


SUMMARY 

A  shopping  center  owner  filed  an  unfair  labor 
practice  charge  against  a  union  for  passing  out 
handbills  to  consumers  urging  them  not  to  patron- 
ize any  of  the  stores  in  the  shopping  center.  The 
union  had  a  dispute  with  a  general  building  contrac- 
tor retained  by  a  company  to  construct  a  store  in 
the  shopping  center.  The  National  Labor  Relations 
Board  dismissed  the  complaint,  holding  that  the 
handbilling  was  exempted  from  the  prohibition 
against  secondary  boycotts  contained  in  §  8(b)(4)  of 
the  amended  National  Labor  Relations  Act  (29 
USCS  §  158(b)(4))  by  the  "publicity  proviso"  to  that 
section,  which  exempts  publicity  for  the  purpose  of 
truthfully  advising  the  public  that  a  product  is  pro- 
duced by  an  employer  with  whom  a  union  has  a 
primary  dispute  and  is  distributed  by  another  em- 
ployer. The  United  States  Court  of  Appeals  for  the 
Fourth  Circuit  denied  a  petition  to  set  aside  the 
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Board's   order  dismissing   the   complaint   (662   F2d 
264). 

On  certiorari,  the  United  States  Supreme  Court 
vacated  and  remanded.  In  an  opinion  by  Stevens, 
J.,  expressing  the  unanimous  view  of  the  court,  it 
was  held  that  passing  out  handbills  urging  consum- 
ers not  to  trade  with  a  group  of  employers  who  had 
no  business  relationship  of  any  kind  with  the  pri- 
mary employer  was  not  exempted  from  the  prohibi- 
tion against  secondary  boycotts  contained  in 
§  8(b)(4)  by  the  "publicity  proviso." 

COUNSEL 

Lawrence  M.  Cohen  argued  the  cause  for  peti- 
tioner. 

Norton  J.  Come  argued  the  cause  for  respon- 
dents. 
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77  L  Ed  2d  545  DECISIONS:  1982-83  TERM 

CONTAINER  CORPORATION  OF  AMERICA, 

Appellant 

v 

FRANCHISE  TAX  BOARD 

—  US  —  77  L  Ed  2d  545,  103  S  Ct  2933 

Argued  January  10,  1983. 
Decided  June  27,  1983. 

Decision:  California  corporate  franchise  tax  employ- 
ing unitary  business  principle  held  valid  and 
applicable  to  corporation  and  its  overseas  subsi- 
diaries. 


SUMMARY 

A  corporation  brought  a  suit  in  California  Supe- 
rior Court  for  a  refund  of  its  state  taxes,  alleging 
that  the  corporation  should  not  treat  its  overseas 
subsidiaries  as  part  of  its  unitary  business.  California 
imposed  a  corporate  franchise  tax  geared  to  income, 
employing  the  unitary  business  principle  and  for- 
mula apportionment  in  applying  that  tax  to  corpora- 
tions doing  business  both  inside  and  outside  the 
state.  A  California  statute  applied  a  three-factor 
formula  to  apportion  the  income  of  a  unitary  busi- 
ness, based  on  the  proportion  of  the  unitary  busi- 
ness's  total  payroll,  property,  and  sales  located  in 
the  state.  The  Superior  Court  upheld  the  corpora- 
tion's assessments.  The  California  Court  of  Appeal 
for  the  First  Appellate  District  affirmed  (117  Cal 
App  3d  988,  173  Cal  Rptr  121),  and  the  California 
Supreme  Court  refused  to  exercise  discretionary 
review. 
338 


SUMMARIES  77  L  Ed  2d  545 

On  appeal,  the  United  States  Supreme  Court 
affirmed.  In  an  opinion  by  Brennan,  J.,  joined  by 
White,  Marshall,  Blackmun,  and  Rehnquist,  JJ.,  it 
was  held  that  (1)  the  application  of  the  unitary 
business  principle  was  proper;  (2)  the  use  of  the 
three-factor  formula  to  apportion  the  income  of  the 
unitary  business  did  not  violate  the  constitutional 
requirement  of  fair  apportionment;  and  (3)  the  tax 
did  not  violate  the  foreign  commerce  clause  of  the 
Constitution  (Art  I,  §  8,  cl  3). 

Powell,  J.,  joined  by  Burger,  Ch.  J.,  and  O'Con- 
nor, J.,  dissenting,  expressed  the  view  that  the 
California  tax  violated  the  foreign  commerce  clause. 

Stevens,  J.,  did  not  participate. 

COUNSEL 

Franklin  C.  Latcham  argued  the  cause  for  appel- 
lant. 

Neal  J.  Gobar  argued  the  cause  for  appellee. 
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77  L  Ed  2d  580  DECISIONS:  1982-83  TERM 

UNITED  STATES,  Petitioner 

v 

HELEN  MITCHELL  et  al. 

_  US  —  77  L  Ed  2d  580,  103  S  Ct  2961 

Argued  March  1,  1983. 
Decided  June  27,  1983. 

Decision:  United  States  held  accountable  in  money 
damages  for  alleged  mismanagement  of  forest 
resources  on  allotted  Quinault  Indian  Reserva- 
tion lands. 


SUMMARY 

Individuals  owning  interests  in  allotments  of  land, 
and  the  Quinault  Indian  Tribe,  which  also  held 
some  of  the  allotments,  filed  suit  in  the  United 
States  Court  of  Claims,  seeking  damages  from  the 
United  States  for  its  alleged  mismanagement  of 
timberlands  on  the  Quinault  Indian  Reservation. 
Acting  on  a  motion  to  dismiss  by  the  United  States, 
the  Court  of  Claims  held  that  the  United  States  was 
subject  to  suit  for  money  damages  on  most  of  the 
claims.  The  court  ruled  that  the  federal  timber 
management  statutes  (25  USCS  §§406,  407,  and 
466),  various  federal  statutes  governing  road  build- 
ing and  rights  of  way  (25  USCS  §§  318a,  323-325), 
statutes  governing  Indian  funds  management  and 
government  fees  (25  USCS  §§  162a,  413),  and  the 
regulations  promulgated  under  these  statutes,  im- 
posed fiduciary  duties  on  the  United  States  in  its 
management  of  forested  allotted  lands,  the  court 
concluding  that  the  statutes  and  regulations  implic- 
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itly  required  compensation  for  damages  sustained  as 
a  result  of  the  government's  breach  of  its  duties 
(664  F2d  265). 

The  United  States  Supreme  Court  affirmed  and 
remanded.  In  an  opinion  by  Marshall,  J.,  joined  by 
Burger,  Ch.  J.,  and  Brennan,  White,  Blackmun, 
and  Stevens,  JJ.,  it  was  held  that  the  United  States 
was  accountable  in  money  damages  for  alleged 
breaches  of  trust  in  connection  with  its  management 
of  forest  resources  on  the  allotted  lands,  since  the 
statutes  and  regulations  relied  upon  by  the  Court  of 
Appeals  clearly  give  the  Federal  Government  full 
responsibility  to  manage  Indian  resources  and  land 
for  the  benefit  of  Indians,  and  therefore  establish 
fiduciary  obligations  of  the  government  in  the  man- 
agement and  operation  of  Indian  lands  and  re- 
sources, and  thus  can  be  fairly  interpreted  as  man- 
dating compensation  by  the  Federal  Government  for 
damages  sustained  by  the  breach  of  its  fiduciary 
duties. 

Powell,  J.,  joined  by  Rehnquist  and  O'Connor, 
JJ.,  dissented  on  the  ground  that  the  statutes  alone 
cannot  be  fairly  interpreted  as  mandating  compensa- 
tion by  the  Federal  Government,  the  statutes  not 
expressly  stating  as  such. 


COUNSEL 

Joshua  I.  Schwartz  argued  the  cause  for  peti- 
tioner. 

Charles  A.  Hobbs  argued  the  cause  for  respon- 
dents. 
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77  L  Ed  2d  605  DECISIONS:  1982-83  TERM 

CITY  OF  REVERE,  Petitioner 
v 

MASSACHUSETTS  GENERAL  HOSPITAL 

_  US  — ,  77  L  Ed  2d  605,  103  S  Ct  2979 

Argued  February  28,  1983. 
Decided  June  27,  1983. 

Decision:  City  held  not  constitutionally  required  to 
reimburse  hospital  for  care  furnished  suspect 
wounded  by  city  police. 

SUMMARY 

The  Superior  Court  of  the  County  of  Suffolk, 
Massachusetts,  dismissed  the  complaint  of  a  hospital 
which  sued  a  municipality  to  recover  the  full  cost  of 
its  hospital  services  rendered  to  a  person  injured  by 
the  municipality's  police  in  the  performance  of  their 
duties.  The  Massachusetts  Supreme  Judicial  Court 
reversed  in  part,  holding  that  the  constitutional 
prohibition  against  cruel  and  unusual  punishment, 
embodied  in  the  Eighth  Amendment,  required  that 
the  municipality  be  liable  to  the  hospital  for  the 
medical  services  rendered  immediately  after  his  ar- 
rest. (385  Mass  772,  434  NE2d  185). 

On  certiorari,  the  United  States  Supreme  Court 
reversed.  In  an  opinion  by  Blackmun,  J.,  joined  by 
Burger,  Ch.  J.,  and  Brennan,  Marshall,  Powell, 
and  O'Connor,  JJ.,  and  joined  in  part  by  White  and 
Rehnquist,  JJ.,  the  court  held  that  the  municipali- 
ty's constitutional  duty  to  obtain  necessary  medical 
care  for  the  injured  detainee  does  not  include  a 
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corresponding  to  duty  to  compensate  the  provider 
of  that  medical  care. 

Rehnquist,  J.,  joined  by  White,  J.,  concurring  in 
part  and  concurring  in  the  judgment,  stated  that 
although  he  agreed  that  the  municipality  had  ful- 
filled its  constitutional  obligation  by  seeing  that  the 
detainee  was  taken  promptly  to  the  hospital  that 
provided  the  treatment  necessary  for  the  injury,  the 
court's  statements  regarding  the  application  of  the 
due  process  clause  of  the  Fourteenth  Amendment 
were  unnecessary  as  well  as  largely  unsupported. 

Stevens,  J.,  concurring  in  the  judgment,  stated 
that  he  joined  the  judgment  of  the  court  although 
he  believed  it  unwise  to  grant  certiorari  in  the  case 
since  the  case  basically  raised  the  question  of  state 
fiscal  policy  and  the  underlying  issue  of  federal  law 
has  never  before  been  deemed  an  issue  of  national 
significance. 


COUNSEL 

Ira  H.  Zaleznik  argued  the  cause  for  petitioner. 
Michael  Broad  argued  the  cause  for  respondent. 
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77  L  Ed  2d  614  DECISIONS:  1982-83  TERM 

JONATHAN  LEHR,  Appellant 
v 

LORRAINE  ROBERTSON  et  al. 

_  US  —  77  L  Ed  2d  614,  103  S  Ct  2985 

Argued  December  7,  1982. 
Decided  June  27,  1983. 

Decision:  Unmarried  father  lacking  custodial,  per- 
sonal, or  financial  relationship  with  child  held 
not  entitled  to  notice  of  child's  adoption  pro- 
ceeding. 

SUMMARY 

An  unmarried  father  filed  a  petition  to  vacate  the 
order  of  adoption  of  his  child  on  the  ground  that  it 
was  obtained  by  fraud  and  in  violation  of  his  consti- 
tutional rights.  The  child  was  adopted  when  she  was 
over  2  years  old  by  the  natural  mother  and  the 
mother's  husband.  The  natural  father  never  sup- 
ported the  child  and  did  not  enter  his  name  in  a 
putative  father  registry,  which  would  have  entitled 
the  father  to  receive  notice  of  the  adoption  proceed- 
ing. The  natural  father  also  was  not  a  member  of 
any  class  of  possible  fathers  who  were  required  by  a 
New  York  statute  to  receive  notice  of  an  adoption 
proceeding.  After  the  adoption  proceeding  was 
commenced,  the  natural  father  filed  a  paternity 
petition,  and  he  did  not  learn  of  the  adoption 
proceeding  until  several  months  later.  The  New 
York  Ulster  County  Family  Court  denied  the  natural 
father's  petition  to  vacate  the  order  of  adoption. 
The  Appellate  Division  of  the  New  York  Supreme 
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Court  affirmed  (77  App  Div  2d  381).  The  New  York 
Court  of  Appeals  affirmed  (54  NY2d  417,  430  NE2d 
896). 

On  appeal,  the  United  States  Supreme  Court 
affirmed.  In  an  opinion  by  Stevens,  J.,  joined  by 
Burger,  Ch.  J.,  and  Brennan,  Powell,  Rehnojjist, 
and  O'Connor,  JJ.,  it  was  held  that  the  natural 
father's  rights  under  the  due  process  and  equal 
protection  clauses  were  not  violated  by  failing  to 
receive  notice  and  an  opportunity  to  be  heard  be- 
fore his  child  was  adopted,  since  the  father  had 
never  had  any  significant  custodial,  personal,  or 
financial  relationship  with  the  child. 

White,  J.,  joined  by  Marshall  and  Blackmun,  JJ., 
dissented,  expressing  the  view  that  the  state  may 
not  deny  notice  and  an  opportunity  to  be  heard  in 
an  adoption  proceeding  to  a  putative  father  when 
the  state  has  actual  notice  of  his  existence,  where- 
abouts, and  interest  in  the  child. 


COUNSEL 

David  J.  Freeman  argued  the  cause  for  appellant. 
Jay  L.  Samoff  argued  the  cause  for  appellees. 
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77  L  Ed  2d  637  DECISIONS:  1982-83  TERM 

HERMAN  SOLEM,  Warden,  Petitioner 

v 

JERRY  BUCKLEY  HELM 

_  US  — ,  77  L  Ed  2d  637,  103  S  Ct  3001 

Argued  March  29,  1983. 
Decided  June  28,  1983. 

Decision:  Eighth  Amendment  held  to  proscribe  life 
sentence  without  possibility  of  parole  for  sev- 
enth nonviolent  felony. 


SUMMARY 

The  United  States  District  Court  for  the  District 
of  South  Dakota  denied  the  writ  of  habeas  corpus  to 
a  prisoner  who  was  given  a  life  sentence  without 
possibility  of  parole  for  a  seventh  nonviolent  felony 
after  being  convicted  of  the  charge  of  uttering  a  "no 
account"  check  for  $100.  The  United  States  Court 
of  Appeals  for  the  Eighth  Circuit  reversed,  holding 
that  the  sentence  was  grossly  disproportionate  to 
the  nature  of  the  offense  and  directing  the  District 
Court  to  issue  the  writ  unless  the  state  resentenced 
the  prisoner  (684  F2d  582). 

On  certiorari,  the  United  States  Supreme  Court 
affirmed.  In  an  opinion  by  Powell,  J.,  joined  by 
Brennan,  Marshall,  Blackmun,  and  Stevens,  JJ.,  it 
was  held  that  the  sentence  was  significantly  dispro- 
portionate to  the  crime,  and  was  therefore  prohib- 
ited by  the  Eighth  Amendment  where  the  prisoner 
had  received  the  penultimate  sentence  for  a  rela- 
tively minor  criminal  conduct,  had  been  treated 
more  harshly  than  other  criminals  in  the  state  who 
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have  committed  more  serious  crimes,  and  had  been 
treated  more  harshly  than  he  would  have  been  in 
any  other  jurisdiction,  with  the  possible  exception  of 
a  single  state. 

Burger,  Ch.  J.,  joined  by  White,  Rehnquist,  and 
O'Connor,  JJ.,  dissented,  stating  that  the  court's 
decision  ignored  its  recent  precedent  in  which  a  life 
sentence  imposed  after  a  third  nonviolent  felony 
conviction  did  not  constitute  cruel  and  unusual 
punishment  under  the  Eighth  Amendment. 

COUNSEL 

Mark  V.   Meierhenry  argued   the  cause  for  peti- 
tioner. 
John  J.  Burnett  argued  the  cause  for  respondent. 
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77  L  Ed  2d  668  DECISIONS:  1982-83  TERM 

PUBLIC  SERVICE  COMMISSION  OF  THE  STATE 

OF  NEW  YORK,  Petitioner 

v 

MID-LOUISIANA  GAS  COMPANY  et  al. 


ARIZONA  ELECTRIC  POWER  COOPERATIVE, 

INC.,  Petitioner 

v 

MID-LOUISIANA  GAS  COMPANY  et  al. 


MICHIGAN,  Petitioner 

v 

MID-LOUISIANA  GAS  COMPANY  et  al. 


FEDERAL  ENERGY  REGULATORY 

COMMISSION,  Petitioner 

v 

MID-LOUISIANA  GAS  COMPANY  et  al. 

—  US  — ,  77  L  Ed  2d  668,  103  S  Ct  3024 

Argued  March  22,  1983. 
Decided  June  28,  1983. 

Decision:  FERC  held  not  authorized  to  exclude 
pipeline  production  from  pricing  scheme  of 
Natural  Gas  Policy  Act. 

SUMMARY 

By  petition  filed  in  the  United  States  Court  of 
Appeals  for  the  Fifth  Circuit,  interstate  pipeline 
companies  sought  review  of  two  orders  promulgated 
by  the  Federal  Energy  Regulatory  Commission.  One 
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order,  which  promulgated  final  regulations  to  imple- 
ment the  definition  of  "first  sale"  under  the  Natural 
Gas  Policy  Act  (15  USCS  §§3301  et  seq.),  stated 
that  a  pipeline  did  not  enjoy  first  sale  treatment  if  it 
sold  commingled  independent-producer  and  pipe- 
line-producer gas  in  an  interstate  market.  The  Com- 
mission, noting  that  its  order  left  most  interstate 
pipeline  production  outside  the  Act's  coverage,  an- 
nounced that  such  production  and  its  downstream 
sale  remained  subject  to  the  Commission's  regula- 
tory jurisdiction  under  the  Natural  Gas  Act  (15 
USCS  §§717  et  seq.).  The  second  order  promul- 
gated regulations  under  the  Natural  Gas  Act  for 
pipeline  production  pricing.  The  Court  of  Appeals 
held  the  first  order  invalid,  declaring  that  the  Natu- 
ral Gas  Policy  Act  was  intended  to  provide  the  same 
incentives  to  pipeline  production  as  to  independent 
production  (664  F2d  530). 

On  certiorari,  the  United  States  Supreme  Court 
vacated  and  remanded.  In  an  opinion  by  Stevens, 
J.,  joined  by  Burger,  Ch.  J.,  and  Powell,  Rehn- 
quist,  and  O'Connor,  JJ.,  it  was  held  that  the 
Federal  Energy  Regulatory  Commission  had  no  au- 
thority to  exclude  pipeline  production  from  the 
pricing  scheme  of  the  Natural  Gas  Policy  Act. 

White,  J.,  joined  by  Brennan,  Marshall,  and 
Blackmun,  JJ.,  dissented,  expressing  the  view  that 
the  Commission's  orders  were  sufficiently  reason- 
able to  be  accepted  by  a  reviewing  court. 

COUNSEL 

Jerome  M.  Feit  argued  the  cause  for  petitioners. 
James    D.    McKinney,  Jr.    argued    the    cause    for 
respondents. 
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MICHAEL  JONES,  Petitioner 
v 

UNITED  STATES 

—  US  — ,  77  L  Ed  2d  694,  103  S  Ct  3043 

Argued  November  2,  1982. 
Decided  June  29,  1983. 

Decision:  Acquittal  by  reason  of  insanity  held  suffi- 
ciently probative  under  due  process  clause  to 
justify  confinement  in  mental  institution  for 
indefinite  period. 

SUMMARY 

A  criminal  defendant  was  acquitted  of  a  criminal 
offense  by  reason  of  insanity  under  a  District  of 
Columbia  statute  requiring  that  he  affirmatively  es- 
tablish his  insanity  by  a  preponderance  of  evidence. 
As  required  by  statute,  the  acquittee  was  subse- 
quently committed  to  a  mental  institution,  and  then 
at  a  hearing  required  to  be  held  50  days  after  his 
commitment,  the  District  of  Columbia  Superior 
Court  found  that  the  acquittee  was  mentally  ill  and 
dangerous  pursuant  to  a  statute  requiring  that  the 
acquittee  establish  by  a  preponderance  of  evidence 
that  he  is  no  longer  mentally  ill  or  dangerous.  The 
acquittee  was  therefore  returned  to  the  mental  insti- 
tution, and  a  second  release  hearing  was  held  after 
the  acquittee  had  been  hospitalized  for  more  than 
one  year,  the  maximum  time  he  could  have  spent  in 
prison  if  he  had  been  convicted.  Because  his  incar- 
ceration already  exceeded  the  maximum  period  he 
could  have  spent  in  prison,  the  acquittee  demanded 
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at  the  hearing  that  he  be  released  unconditionally  or 
recommitted  pursuant  to  the  civil-commitment  stan- 
dards, which  require  for  commitment  proof  by  clear 
and  convincing  evidence  of  his  mental  illness  and 
dangerousness,  as  opposed  to  the  preponderance  of 
the  evidence  standard  that  the  acquittee  was  re- 
quired to  meet  at  the  present  hearing  in  order  to  be 
released.  The  Superior  Court  denied  the  acquittee's 
request  for  a  civil-commitment  hearing,  reaffirmed 
the  findings  made  at  the  50-day  hearing,  and  contin- 
ued his  commitment  to  the  mental  institution.  The 
acquittee  appealed  to  the  District  of  Columbia 
Court  of  Appeals,  and  a  panel  of  the  court  affirmed 
(396  A2d  183),  but  then  granted  a  rehearing  and 
reversed  the  Superior  Court  (411  A2d  624).  Finally, 
the  court  heard  the  case  en  banc  and  affirmed  the 
judgment  of  the  Superior  Court,  rejecting  the  argu- 
ment that  the  length  of  the  prison  sentence  the 
acquittee  might  have  received  determines  when  he 
is  entitled  to  release  or  civil-commitment  (432  A2d 
364). 

On  certiorari,  the  United  States  Supreme  Court 
affirmed.  In  an  opinion  by  Powell,  J.,  joined  by 
Burger,  Ch.  J.,  and  White,  Rehnquist,  and  O'Con- 
nor, JJ.,  it  ws  held  that  the  finding  of  insanity  at  a 
criminal  trial  under  the  preponderance  of  evidence 
standard  is  sufficiently  probative  of  mental  illness  to 
justify  commitment  to  a  mental  institution  for  pur- 
poses of  the  due  process  clause  for  an  indefinite 
period  until  the  acquittee  regains  his  sanity  or  is  no 
longer  dangerous,  without  regard  to  the  length  of 
the  acquittee's  hypothetical  criminal  sentence,  since 
it  is  reasonable  for  Congress  to  determine  that  the 
findings  at  the  criminal  trial  that  the  acquittee  com- 
mitted criminal  acts  because  of  mental  illness  are  an 
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adequate  basis  for  hospitalization  and  support  an 
inference  of  continuing  mental  illness,  the  insanity 
defense  and  findings  thereto  reduce  the  risk  of  error 
that  require  the  higher  standard  for  civil-commit- 
ments, and  the  length  of  the  acquittee's  hypothetical 
criminal  sentence  has  no  necessary  correlation  to 
the  length  of  time  necessary  for  the  acquittee  to 
recover  from  his  condition. 

Brennan,  J.,  joined  by  Marshall  and  Blackmun, 
JJ.,  dissented  on  the  grounds  that  given  the  similar- 
ity of  the  governmental  interests  at  issue  in  civil- 
commitment  and  commitment  of  insanity  acquittees, 
and  the  large  difference  between  the  findings  re- 
quired for  an  insanity  acquittal  and  those  required 
for  civil-commitment,  an  insanity  acquittee  should 
not  be  involuntarily  confined  beyond  the  maximum 
sentence  possible  if  convicted  unless  committed 
under  the  clear  and  convincing  evidence  standard 
required  for  civil-commitments. 

Stevens,  J.,  dissented  on  the  ground  that  the 
acquittee  was  presumptively  entitled  to  his  freedom 
from  confinement  after  the  period  of  the  maximum 
detention  he  could  have  served  if  convicted  has 
expired,  and  that  after  that  period  a  state  must 
shoulder  the  burden  of  proving  by  clear  and  con- 
vincing evidence  that  additional  confinement  is  ap- 
propriate. 

COUNSEL 

Silas  J.  Wasserstrom  argued  the  cause  for  peti- 
tioner. 

Joshua  I.  Schwartz  argued  the  cause  for  respon- 
dent. 
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VAN  D.  MUELLER  and  JUNE  NOYES,  Petitioners 

v 
CLYDE  E.  ALLEN,  Jr.,  et  al. 

_  US  — ,  77  L  Ed  2d  721,  103  S  Ct  3062 

Argued  April  18,  1983. 
Decided  June  29,  1983. 

Decision:  State  statute  providing  tax  deduction  for 
public  and  private  school  expenses  held  not 
violative  of  establishment  clause  of  First 
Amendment. 


SUMMARY 

In  a  suit  by  Minnesota  taxpayers  challenging  the 
validity  of  the  Minnesota  tax  laws  under  the  First 
Amendment's  establishment  clause,  the  United 
States  District  Court  for  the  District  of  Minnesota 
granted  the  motion  for  summary  judgment  of  the 
state  Commissioner  of  the  Department  of  Revenue 
and  several  parents  who  took  advantage  of  tax 
deductions  for  expenses  incurred  in  sending  their 
children  to  parochial  schools.  The  court  held  that  a 
state  statute  which  allows  state  taxpayers,  in  com- 
puting their  state  income  tax,  to  deduct  expenses 
incurred  in  providing  tuition,  textbooks  and  trans- 
portation for  their  children  attending  an  elementary 
or  secondary  school,  was  neutral  on  its  face  and  its 
application  did  not  have  the  primary  effect  of  either 
advancing  or  inhibiting  religion  (514  F  Supp  598). 
On  appeal,  the  United  States  Court  of  Appeals  for 
the    Eighth    Circuit    affirmed,    concluding    that    the 
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state  statute  substantially  benefited  a  broad  class  of 
state  citizens  (676  F2d  1195). 

On  certiorari,  the  United  States  Supreme  Court 
affirmed.  In  an  opinion  by  Rehnqjuist,  J.,  joined  by 
Burger,  Ch.  J.,  and  White,  Powell,  and  O'Con- 
nor, ]].,  the  court  held  that  the  statute  did  not 
offend  the  establishment  clause  of  the  First  Amend- 
ment, as  applied  to  the  states  by  the  Fourteenth 
Amendment,  since  there  were  many  deductions  un- 
der the  Minnesota  tax  laws  and  the  deduction  was 
available  for  children  attending  public  or  nonsecta- 
rian  private  schools  as  well  as  for  children  attending 
sectarian  schools. 

Marshall,  joined  by  Brennan,  Blackmun,  and 
Stevens,  JJ.,  dissenting,  stated  that  the  establish- 
ment clause  prohibits  the  state  from  subsidizing 
religious  education  and  that  prohibition  includes 
any  tax  benefit,  including  the  tax  deduction  at  issue, 
which  subsidizes  tuition  payments  to  sectarian 
schools. 


COUNSEL 

William  I.  Kampf  argued  the  cause  for  petitioners. 
Douglas   C.   Blomgren   argued   the   cause  for  re- 
spondents. 
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UNITED  STATES,  Petitioner 

v 

SELLS  ENGINEERING,  INC.,  et  al. 

_  US  — ,  77  L  Ed  2d  743,  103  S  Ct  3133 

Argued  March  2,  1983. 
Decided  June  30,  1983. 

Decision:  Justice  Department  attorneys  held  re- 
quired to  seek  court  order  for  access  to  grand 
jury  materials  for  use  in  civil  suit. 

SUMMARY 

A  grand  jury  indicted  a  company  and  two  com- 
pany officers  on  two  counts  of  conspiracy  to  defraud 
the  United  States  and  nine  counts  of  tax  fraud.  The 
defendants  each  pleaded  guilty  to  one  count  of 
conspiracy  to  defraud  the  government,  and  all  other 
counts  were  dismissed.  Thereafter,  the  government 
moved  for  disclosure  of  all  grand  jury  materials  to 
attorneys  in  the  Justice  Department's  Civil  Division, 
their  paralegal  and  secretarial  assistants,  and  certain 
Defense  Department  experts,  for  use  in  preparing 
and  conducting  a  possible  civil  suit  against  the 
defendants  under  the  False  Claims  Act  (31  USCS 
§§231  et  seq.)  The  officers  and  company  opposed 
the  disclosure  and  made  an  allegation  of  grand  jury 
misuse  for  civil  purposes.  The  United  States  District 
Court  for  the  Southern  District  of  California 
granted  the  requested  disclosure.  The  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  vacated  and 
remanded,  holding  that  Civil  Division  attorneys 
could  obtain  disclosure  only  by  showing  particular- 
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ized  need  under  Rule  6(e)(3)(C)(i)  of  the  Federal 
Rules  of  Criminal  Procedure  and  that  the  District 
Court  had  not  applied  a  correct  standard  of  particu- 
larized need  (642  F2d  1184). 

On  certiorari,  the  United  States  Supreme  Court 
affirmed.  In  an  opinion  by  Brennan,  J.,  joined  by 
White,  Marshall,  Blackmun,  and  Stevens,  JJ.,  it 
was  held  that  Justice  Department  attorneys  and  their 
staff  and  assistants  may  obtain  access  to  grand  jury 
materials  for  use  in  a  civil  suit  only  when  the 
government  moves  for  court-ordered  disclosure  un- 
der Rule  6(e)(3)(C)(i)  of  the  Federal  Rules  of  Crimi- 
nal Procedure  and  makes  the  showing  of  particular- 
ized need  required  by  that  rule. 

Burger,  Ch.  J.,  joined  by  Powell,  Rehnquist, 
and  O'Connor,  JJ.,  dissented,  expressing  the  view 
that  when  a  grand  jury  is  validly  convened  and 
conducted  on  the  request  of  the  government  for 
criminal  investigatory  purposes,  it  is  proper  and 
entirely  consistent  with  the  Federal  Rules  of  Crimi- 
nal Procedure  for  any  attorney  in  the  Department  of 
Justice  to  have  access  to  grand  jury  materials  in 
pursuing  inquiry  into  civil  claims  involving  the  same 
or  related  matters. 


COUNSEL 

Douglas  N.  Letter  argued  the  cause  for  petitioner. 
Arlington  Ray  Robbins  argued  the  cause  for  re- 
spondents. 
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UNITED  STATES,  Petitioner 

v 

JAMES  E.  BAGGOT 

_  US  —  77  L  Ed  2d  785,  103  S  Ct  3164 

Argued  March  2,  1983. 
Decided  June  30,  1983. 

Decision:  Disclosure  of  grand  jury  materials  held 
not  available  for  use  in  IRS  audit  of  civil  tax 
liability. 

SUMMARY 

A  special  grand  jury  investigated  certain  commod- 
ity futures  transactions,  and  a  defendant  who  was 
never  indicted  eventually  pleaded  guilty  to  two 
misdemeanor  counts  of  violating  the  Commodities 
Exchange  Act  (7  USCS  §  6c(a)(A)).  Eight  months 
after  the  plea,  the  government  filed  a  motion  under 
Rule  6(e)(3)(C)(i)  of  the  Federal  Rules  of  Criminal 
Procedure  for  disclosure  of  grand  jury  transcripts 
and  documents  to  the  Internal  Revenue  Service  for 
its  use  in  an  audit  to  determine  the  defendant's  civil 
income  tax  liability.  Rule  6(e)(3)(C)(i)  provides  that 
disclosure  of  grand  jury  materials  may  be  made 
when  so  directed  by  a  court  preliminarily  to  or  in 
connection  with  a  judicial  proceeding.  The  United 
States  District  Court  for  the  Northern  District  of 
Illinois  granted  disclosure.  The  United  States  Court 
of  Appeals  for  the  Seventh  Circuit  reversed  (662 
F2d  1232). 

On  certiorari,  the  United  States  Supreme  Court 
affirmed.  In  an  opinion  by  Brennan,  J.,  joined  by 
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White,  Marshall,  Blackmun,  Powell,  Rehnqjjist, 
Stevens,  and  O'Connor,  JJ.,  it  was  held  that  disclo- 
sure of  grand  jury  materials  is  not  available  for  use 
in  an  Internal  Revenue  Service  audit  of  civil  tax 
liability,  since  an  investigation  to  determine  a  tax- 
payer's civil  tax  liability  is  not  preliminary  to  or  in 
connection  with  a  judicial  proceeding  within  the 
meaning  of  Rule  6(e)(3)(C)(i). 

Burger,  Ch.  J.,  dissented,  expressing  the  view 
that  the  threshold  test  for  disclosure  under  Rule 
6(e)(3)(C)(i)  is  satisfied  so  long  as  there  is  a  possi- 
bility that  the  agency's  action,  should  it  ultimately 
act,  would  be  subject  to  judicial  review. 

COUNSEL 

Lawrence  G.  Wallace  argued  the  cause  for  peti- 
tioner. 

Samuel  J.  Betar,  Jr.  argued  the  cause  for  respon- 
dent. 
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BELKNAP,  INC.,  Petitioner 

v 
DUWAINE  E.  HALE  et  al. 

_  US  — ,  77  L  Ed  2d  798,  103  S  Ct  3172 

Argued  January  11,  1983. 
Decided  June  30,  1983. 

Decision:  Strike  replacements'  state  court  suit 
against  employer  for  discharge  after  strike  held 
not  preempted  by  federal  labor  laws. 

SUMMARY 

The  Jefferson  County,  Kentucky,  Circuit  Court 
granted  summary  judgment  for  an  employer  in  a 
misrepresentation  and  breach-of-contract  action 
brought  by  replacement  employees  hired  during  a 
strike  as  permanent  employees,  on  the  grounds  that 
the  action  was  preempted  by  the  National  Labor 
Relations  Act  (29  USCS  §§151  et  seq.).  The  Ken- 
tucky Court  of  Appeals  reversed,  concluding  that 
preemption  was  inappropriate  because  the  employ- 
er's alleged  activities  were  not  unfair  labor  practices 
and  concluding  that  the  suit  was  not  pre-empted 
because  the  contract  and  misrepresentation  claims 
were  only  of  peripheral  concern  to  the  Act  and  were 
deeply  rooted  in  local  law.  The  Kentucky  Supreme 
Court  granted  discretionary  review,  but  later  va- 
cated its  order  as  having  been  improvidently 
granted. 

On  certiorari,  the  United  States  Supreme  Court 
affirmed.  In  an  opinion  by  White,  J.,  joined  by 
Burger,    Ch.    J.,    and    Rehnquist,    Stevens,    and 
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O'Connor,  JJ.,  it  was  held  that  the  replacement 
employees'  causes  of  action  for  misrepresentation 
and  breach  of  contract  are  not  pre-empted  where 
the  replacements  were  displaced  by  reinstated  strik- 
ers after  having  been  offered  and  accepted  jobs  on  a 
permanent  basis  and  after  being  assured  that  they 
would  not  be  fired  to  accommodate  returning  strik- 
ers. 

Blackmun,  J.,  concurred  in  the  judgment  on  the 
ground  that  the  statute  permits  such  damages  ac- 
tions. 

Brennan,  J.,  joined  by  Marshall,  and  Powell, 
JJ.,  dissented,  stating  that  the  actions  for  breach  of 
contract  and  misrepresentation  are  pre-empted  by 
federal  law  since  these  claims  go  to  the  core  of 
federal  labor  policy. 


COUNSEL 

Larry  E.  Forrester  argued  the  cause  for  petitioner. 

Samuel  A.  Alito,  Jr.  argued  the  cause  for  the 
National  Labor  Relations  Board,  as  amicus  curiae, 
by  special  leave  of  Court. 

Cecil  Davenport  argued  the  cause  for  respon- 
dents. 
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ARIZONA,  et  al.,  Petitioners 

v 

SAN  CARLOS  APACHE  TRIBE  OF  ARIZONA  et 

al. 


MONTANA,  et  al.,  Petitioners 

v 

NORTHERN  CHEYENNE  TRIBE  OF  THE 

NORTHERN  CHEYENNE  INDIAN 

RESERVATION  et  al. 

_  US  — ,  77  L  Ed  2d  837,  103  S  Ct  3201 

Argued  March  23,  1983. 
Decided  July  1,  1983. 

Decision:  Federal  suits  brought  by  Indian  tribes  to 
adjudicate  Indian  water  rights  held  subject  to 
dismissal  where  states  have  concurrent  jurisdic- 
tion. 


SUMMARY 

These  consolidated  cases  presented  the  questions 
whether  the  McCarran  Amendment  (43  USCS 
§  666),  which  waives  the  sovereign  immunity  of  the 
United  States  as  to  comprehensive  state  water  rights 
adjudications,  provides  state  courts  with  jurisdiction 
to  adjudicate  Indian  water  rights  in  states  that  were 
admitted  to  the  union  subject  to  federal  legislation 
that  reserved  absolute  jurisdiction  and  control  over 
Indian  lands  in  Congress  and  whether  concurrent 
federal  suits  brought  by  Indian  tribes  seeking  adju- 
dication of  Indian  water  rights  are  subject  to  dis- 
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missal.  In  the  Montana  cases  (No.  81-2188),  the 
United  States  District  Court  for  the  District  of  Mon- 
tana granted  motions  to  dismiss  federal  actions 
brought  by  the  United  States  and  various  Indian 
tribes  to  adjudicate  Indian  water  rights  on  the 
ground  that  a  state  court  had  jurisdiction  of  com- 
prehensive water  rights  adjudications  (484  F  Supp 
31),  but  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  reversed  (668  F2d  1080).  In  the  Ari- 
zona cases  (No.  81-2147),  the  United  States  District 
Court  for  the  District  of  Arizona  dismissed  several 
actions  brought  by  Indian  tribes  in  federal  court 
(484  F  Supp  778),  but  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  reversed  (668  F2d 
1093,  668  F2d  1100). 

On  certiorari,  the  United  States  Supreme  Court 
reversed  and  remanded  in  each  case.  In  an  opinion 
by  Brennan,  J.,  joined  by  Burger,  Ch.  J.,  and 
White,  Powell,  Rehnquist,  and  O'Connor,  JJ.,  it 
was  held  that  (1)  the  McCarran  Amendment  pro- 
vided state  courts  with  jurisdiction  to  adjudicate 
Indian  water  rights  and  applied  to  all  the  states  and 
(2)  concurrent  federal  suits  brought  by  Indian  tribes 
seeking  adjudication  of  Indian  water  rights  were 
subject  to  dismissal. 

Marshall,  J.,  dissenting,  expressed  the  view  that 
abstention  was  not  appropriate  in  these  cases  since 
the  suits  brought  by  Indian  tribes  on  their  own 
behalf  implicated  the  strong  congressional  policy 
embodied  in  28  USCS  §  1362  of  affording  Indian 
tribes  a  federal  forum. 

Stevens,  J.,  joined  by  Blackmun,  J.,  dissented, 
expressing  the  view  that  the  McCarran  Amendment 
did  not  limit  the  jurisdiction  of  the  federal  courts  to 
decide  questions  concerning  Indian  water  rights  and 
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that  a  federal  court  whose  jurisdiction  is  invoked  by 
an  Indian  tribe  has  a  duty  to  determine  the  exis- 
tence and  extent  of  the  tribe's  reserved  water  rights 
under  federal  law. 


COUNSEL 

Jon  L.  Kyi  argued  the  cause  for  petitioners  in  No. 
81-2147. 

Michael  T.  Greely  argued  the  cause  for  petition- 
ers in  No.  81-2188. 

Robert  S.  Pelcyger  argued  the  cause  for  respon- 
dent Montana  Indian  Tribes. 

Simon  H.  Rifkind  argued  the  cause  for  respon- 
dent Arizona  Indian  Tribes. 

Louis  F.  Claiborne  argued  the  cause  for  respon- 
dent United  States. 
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GUARDIANS  ASSOCIATION,  etc.,  ct  al., 

Petitioners 

v 

CIVIL  SERVICE  COMMISSION  OF  THE  CITY  OF 
NEW  YORK  et  al. 

_  US  — ,  77  L  Ed  2d  866,  103  S  Ct  3221 

Argued  November  1,  1982. 
Decided  July  1,  1983. 

Decision:  Civil  Rights  Act  Title  VI  regulations  held 
to  warrant  relief,  but  not  compensatory  relief, 
absent  discriminatory  intent. 


SUMMARY 

The  United  States  District  Court  for  the  Southern 
District  of  New  York,  on  remand  of  an  action 
brought  by  black  and  Hispanic  police  officers 
against  a  municipality  relating  to  alleged  dispropor- 
tionate layoffs  of  their  members  due  to  allegedly 
discriminatory  examinations  granted  certain  relief 
for  the  suit  under  Title  VII  of  the  Civil  Rights  Act 
of  1964  (42  USCS  §§  2000e  et  seq.).  The  court  also 
granted  relief  under  Title  VI  of  the  Act  (42  USCS 
§§  2000d  et  seq.),  including  constructive  seniority, 
and  held  that  in  light  of  the  administrative  interpre- 
tative regulations  adopted  by  several  federal  agen- 
cies, proof  of  discriminatory  effect  is  enough  to 
establish  a  violation  of  the  Title  and  discriminatory 
intent  need  not  be  proved  (466  F  Supp  1273).  The 
United  States  Court  of  Appeals  for  the  Second 
Circuit  affirmed  the  relief  under  Title  VII  but  re- 
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versed  as  to  Title  VI,  holding  that  Title  VI  requires 
proof  of  discriminatory  intent  (633  F2d  232). 

On  certiorari,  the  United  States  Supreme  Court 
affirmed.  Although  unable  to  agree  on  an  opinion, 
five  members  of  the  court  agreed  that  plaintiffs  need 
not  prove  discriminatory  intent  to  establish  a  viola- 
tion of  Title  VI  due  to  the  administrative  imple- 
menting regulations  promulgated  under  the  statute 
which  only  show  a  requirement  of  discriminatory 
effect,  while  five  justices  agree  that  the  compensa- 
tory relief  ordered  by  the  District  Court  for  the 
Title  VI  violation  was  inappropriate. 

White,  J.,  announced  the  judgment  of  the  court 
and,  in  an  opinion  joined  in  part  by  Rehnquist,  J., 
expressed  the  view  that  discriminatory  intent  is  not 
an  essential  element  of  a  Title  VI  violation,  due  to 
the  administrative  regulations,  but  that  a  private 
plaintiff  should  recover  only  injunctive,  noncompen- 
satory relief  for  a  defendant's  unintentional  viola- 
tions of  the  Title  and  that  such  relief  should  not 
include  an  award  of  constructive  seniority. 

Powell,  J.,  joined  by  Burger,  Ch.  J.,  and  in  part 
by  Rehnquist,  J.,  concurring  in  the  judgment, 
stated  that  there  is  no  implied  private  right  of  action 
under  Title  VI  and  that  a  violation  of  the  statute 
itself  requires  proof  of  discriminatory  intent,  which 
had  not  been  proved  in  this  case. 

Rehnquist,  J.,  concurring  in  the  judgment,  stated 
that  he  would  affirm  the  judgment  of  the  Court  of 
Appeals.  He  joined  the  opinion  of  White,  J.,  in 
concluding  that  a  private  plaintiff  should  recover 
only  injunctive,  not  compensatory  relief  for  a  defen- 
dant's unintentional  violation  of  Title  VI  and  joined 
the  opinion  of  Powell,  J.,  in  holding  that  a  showing 
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of  intentional  discrimination  is  a  prerequisite  to  a 
successful  Title  VI  claim. 

O'Connor,  J.,  concurring  in  the  judgment,  stated 
that  proof  of  purposeful  discrimination  is  a  neces- 
sary element  of  a  valid  Title  VI  claim  and  that 
administrative  regulations  incorporating  an  impact 
standard  are  not  valid. 

Marshall,  J.,  dissenting,  stated  that  he  believes 
that  compensatory  relief  may  be  awarded  to  private 
Title  VI  plaintiffs  in  the  absence  of  proof  of  discrim- 
inatory animus  and  that  in  the  face  of  the  reason- 
able and  contemporaneous  administrative  construc- 
tion of  the  statute  Title  VI  bars  practices  that  have  a 
discriminatory  impact  and  cannot  be  justified  on 
legitimate  grounds. 

Stevens,  J.,  joined  by  Brennan,  and  Blackmun, 
JJ.,  dissenting,  stated  that  (1)  private  individuals  are 
authorized  to  recover  appropriate  relief,  both  pro- 
spective and  retroactive,  to  victims  of  racial  discrimi- 
nation at  the  hands  of  recipients  of  federal  funds, 
(2)  proof  of  invidious  purpose  is  a  necessary  compo- 
nent of  the  valid  Title  VI  claim  under  the  statute, 
and  (3)  the  regulations  under  the  statute  validly 
require  recipients  to  administer  their  grants  in  a 
manner  that  has  no  racially  discriminatory  effects. 


COUNSEL 

Christopher  Crowley  argued  the  cause  for  peti- 
tioners. 

Leonard  Koerner  argued  the  cause  for  respon- 
dents. 
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RAYMOND  L.  DIRKS,  Petitioner 

v 

SECURITIES  AND  EXCHANGE  COMMISSION 

_  US  —  77  L  Ed  2d  911,  103  S  Ct  3255 

Argued  March  21,  1983. 
Decided  July  1,  1983. 

Decision:  Tippee  of  material  nonpublic  information 
held  not  to  have  violated  federal  securities  laws 
by  repeating  allegations  of  corporation's  fraud 
to  investors. 


SUMMARY 

An  officer  of  a  broker-dealer  firm  received  infor- 
mation from  insiders  of  a  corporation  that  the 
corporation's  assets  were  vastly  overstated  as  a  re- 
sult of  fraudulent  corporate  practices.  Throughout 
his  investigation,  the  officer  openly  discussed  the 
information  he  had  obtained  with  a  number  of 
clients  and  investors,  some  of  which  sold  their 
holdings  in  the  corporation  in  question.  The  officer 
also  urged  a  newspaper  to  write  a  story  on  the 
allegations,  but  the  newspaper  refused.  The  New 
York  Stock  Exchange  later  halted  trading  on  the 
corporation's  stock  after  the  stock  fell  from  $26.00 
to  $15.00.  Thereafter,  California  insurance  authori- 
ties impounded  the  corporation's  records  and  un- 
covered evidence  of  fraud.  The  Securities  and  Ex- 
change Commission  (SEC)  filed  a  complaint  against 
the  corporation.  The  SEC  also  began  an  investiga- 
tion of  the  officer's  role  in  the  exposure  of  the 
fraud,  and  after  a  hearing,  found  that  the  officer  had 
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aided  and  abetted  violations  of  §  17(a)  of  the  Secu- 
rities Act  of  1933  (15  USCS  §  77q(a),  §  10(b)  of  the 
Securities  Exchange  Act  of  1934  (15  USCS  §  78j(b)), 
and  SEC  Rule  10b-5  (17  CFR  §  240.10b-5)  by  re- 
peating the  allegations  of  fraud  to  members  of  the 
investment  community  who  later  sold  the  corpora- 
tion's stock.  The  SEC  concluded  that  where  "tip- 
pees,"  regardless  of  their  motivation  or  occupation, 
come  into  possession  of  material  information  that 
they  know  is  confidential  and  know  or  should  know 
came  from  a  corporate  insider,  they  must  either 
publicly  disclose  that  information  or  refrain  from 
trading  (21  SEC  Docket  1401).  Recognizing,  how- 
ever, the  officer's  role  in  bringing  the  corporation's 
fraud  to  light,  the  SEC  only  censured  him.  On 
appeal,  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  entered  judgment 
against  the  officer  for  the  reasons  stated  by  the  SEC 
in  its  opinion  (681  F2d  824). 

On  certiorari,  the  United  States  Supreme  Court 
reversed.  In  an  opinion  by  Powell,  J.,  joined  by 
Burger,  Ch.  J.,  and  White,  Rehnquist,  Stevens, 
and  O'Connor,  JJ.,  it  was  held  that  the  officer  did 
not  violate  the  antifraud  provisions  of  the  federal 
securities  laws,  since  the  officer  had  no  pre-existing 
fiduciary  duty  to  the  corporation's  shareholders, 
took  no  action  inducing  the  shareholders  to  repose 
trust  in  him,  and  did  not  misappropriate  or  illegally 
obtain  the  information,  and  the  insiders  did  not 
violate  their  fiduciary  duty  to  the  shareholders  by 
providing  the  information  so  as  to  create  a  deriva- 
tive fiduciary  duty  on  the  part  of  the  officer,  the 
insiders  having  received  no  monetary  or  personal 
benefit  for  revealing  the  information,  but  only  being 
motivated  by  a  desire  to  expose  fraud. 
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Blackmun,  J.,  joined  by  Brennan  and  Marshall, 
JJ.,  dissented  on  the  ground  that  the  requirement 
that  there  be  an  improper  purpose  for  the  insiders' 
action  in  order  for  there  to  be  a  violation  of  the 
antifraud  provisions  of  the  federal  securities  laws 
has  no  basis  in  law  or  policy. 


COUNSEL 

David  Bonderman  argued  the  cause  for  petitioner. 
Paul  Gonson  argued  the  cause  for  respondent. 
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WILLIAM  D.  RUCKELSHAUS,  Administrator, 
ENVIRONMENTAL  PROTECTION  AGENCY, 

Petitioner 
v 

SIERRA  CLUB  et  al. 

—  US  — ,  77  L  Ed  2d  938,  103  S  Ct  3274 

Argued  April  25,  1983. 
Decided  July  1,  1983. 

Decision:  Attorneys'  fee  award  under  Clean  Air  Act 
held  inappropriate  absent  some  degree  of  suc- 
cess on  merits. 


SUMMARY 

The  United  States  Court  of  Appeals  for  the  Dis- 
trict of  Columbia  Circuit  rejected  all  the  claims  of 
two  environmental  groups  who  were  challenging 
standards  promulgated  by  the  Environmental  Pro- 
tection Agency  relating  to  air  pollution.  (657  F2d 
298).  Notwithstanding  their  lack  of  success  on  the 
merits,  the  groups  filed  a  request  for  attorney's  fees 
incurred  in  the  action,  relying  on  §  307(f)  of  the 
Clean  Air  Act  (42  USCS  §  7607(f)),  which  permits 
the  award  of  attorney's  fees  in  certain  proceedings 
whenever  the  court  determines  that  such  an  award 
is  appropriate.  The  Court  of  Appeals  agreed  with 
the  groups  that  it  was  appropriate  for  them  to 
receive  fees  where  thev  contributed  to  the  goals  of 
the  Act  (672  F2d  33,  684  F2d  972). 

On  certiorari,  the  United  States  Supreme  Court 
reversed.  In  an  opinion  by  Rehnqltst,  J.,  joined  by 
Burger,  Ch.  J.,  White,  Powell,  and  O'Connor,  JJ., 
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the  court  held  that  absent  some  degree  of  success 
on  the  merits  by  the  claimants  it  is  not  "appropri- 
ate" for  a  federal  court  to  award  attorney's  fees 
under  §  307(f). 

Stevens,  J.,  joined  by  Brennan,  Marshall,  and 
Blackmun,  JJ.,  stated  that  Congress,  in  enacting 
§  307(f),  decided  that  in  exceptional  circumstances  it 
might  be  "appropriate"  to  award  attorney's  fees  to 
nonprevailing  parties. 


COUNSEL 

Kathryn  A.  Oberly  argued  the  cause  for  peti- 
tioner. 

Harold  R.  Tyler,  Jr.  argued  the  cause  for  respon- 
dents. 
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BAXTER  RICE,  Individually  and  as  Director  of  the 

Department  of  Alcoholic  Beverage  Control  of 

California,  Petitioner 

v 

EVA  REHNER 

_  US  — ,  77  L  Ed  2d  961,  103  S  Ct  3291 

Argued  March  21,  1983. 
Decided  July  1,  1983. 

Decision:  California  held  authorized  to  require  In- 
dian trader  on  reservation  to  have  state  liquor 
license  to  sell  liquor  for  off-premises  consump- 
tion. 


SUMMARY 

A  federally  licensed  Indian  trader  who  operated  a 
general  store  on  an  Indian  reservation  brought  suit 
seeking  a  declaratory  judgment  that  she  did  not 
need  a  California  license  for  retail  sale  of  distilled 
spirits  for  off-premises  consumption.  The  United 
States  District  Court  for  the  Southern  District  of 
California  dismissed  the  action,  ruling  that  the 
trader  was  required  to  have  a  state  license  under  18 
USCS  §  1161,  which  provides  that  liquor  transac- 
tions in  Indian  country  are  not  subject  to  prohibi- 
tion under  federal  law  if  such  transactions  are  in 
conformity  with  state  laws  and  tribal  ordinances. 
The  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  reversed,  holding  that  §1161  pre-empted 
state  licensing  and  distribution  jurisdiction  over 
tribal  liquor  sales  in  Indian  country  (678  F2d  1340). 
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On  certiorari,  the  United  States  Supreme  Court 
reversed  and  remanded.  In  an  opinion  by  O'Con- 
nor, J.,  joined  by  Burger,  Ch.  J.,  and  White, 
Powell,  Rehnquist,  and  Stevens,  JJ.,  it  was  held 
that  a  state  could  require  a  federally  licensed  Indian 
trader,  who  operates  a  general  store  on  an  Indian 
reservation,  to  obtain  a  state  liquor  license  in  order 
to  sell  liquor  for  off-premises  consumption. 

Blackmun,  J.,  joined  by  Brennan  and  Marshall, 
JJ.,  dissented,  expressing  the  view  that  California's 
attempt  to  require  Indian  traders  to  obtain  state 
liquor  licenses  was  pre-empted  by  federal  law. 

COUNSEL 

Alan  S.  Meth  argued  the  cause  for  petitioner. 

Stephen  V.  Quesenberry  argued  the  cause  for 
respondent. 

Joshua  I.  Schwartz  argued  the  cause  for  the 
United  States  as  amicus  curiae,  by  special  leave  of 
Court. 
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EVERETT  W.JONES,  Superintendent,  GREAT 

MEADOW  CORRECTIONAL  FACILITY,  et  al., 

Petitioners 

v 

DAVID  BARNES 

_  US  — ,  77  L  Ed  2d  987,  103  S  Ct  3308 

Argued  February  22,  1983. 
Decided  July  5,  1983. 

Decision:  Defense  counsel  assigned  to  prosecute 
appeal  from  criminal  conviction  held  to  have  no 
constitutional  duty  to  raise  every  nonfrivolous 
issue  requested  by  defendant. 

SUMMARY 


On  a  state  prisoner's  petition  for  habeas  corpus 
based  on  the  claim  that  the  prisoner's  appointed 
appellate  counsel  provided  ineffective  assistance  be- 
cause he  did  not  argue  all  the  nonfrivolous  issues 
urged  by  the  prisoner,  the  United  States  District 
Court  for  the  Eastern  District  of  New  York  dis- 
missed the  petition  on  the  ground  that  the  appellate 
counsel  was  not  required  to  raise  every  conceivable 
issue  but  rather  had  a  professional  duty  to  choose 
among  potential  issues  according  to  their  merit  and 
his  tactical  approach.  The  United  States  Court  of 
Appeals  for  the  Second  Circuit  reversed,  holding 
that  when  the  appellant  requests  his  counsel  to  raise 
additional  colorable  points,  the  counsel  must  argue 
the  additional  points  to  the  full  extent  of  his  profes- 
sional ability  and  that  the  defendant's  attorney  had 
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not  met  that  standard  by  failing  to  press  at  least  two 
nonfrivolous  claims  (665  F2d  427). 

On  certiorari,  the  United  States  Supreme  Court 
reversed.  In  an  opinion  by  Burger,  Ch.  J.,  in  which 
White,  Powell,  Rehnquist,  Stevens,  and  O'Con- 
nor, JJ.,  joined,  the  court  held  that  defense  counsel 
assigned  to  prosecute  an  appeal  from  a  criminal 
conviction  does  not  have  a  constitutional  duty  to 
raise  every  nonfrivolous  issue  requested  by  the 
defendant. 

Blackmun,  J.,  concurring  in  the  judgment,  stated 
that  although  he  believes  that,  as  an  ethical  matter, 
an  attorney  should  argue  on  appeal  all  nonfrivolous 
claims  upon  which  his  client  insists,  that  view  does 
not  necessarily  assume  constitutional  status  where 
counsel's  performance  is  within  the  range  of  compe- 
tence demanded  of  attorneys  in  criminal  cases  and 
assures  the  indigent  defendant  an  adequate  oppor- 
tunity to  present  his  claims  fairly  in  the  context  of 
the  state's  appellate  process. 

Brennan  J.,  joined  by  Marshall,  J.,  dissenting, 
stated  that  clients,  if  they  wish,  are  capable  of 
making  informed  judgments  about  which  issues  to 
appeal,  and  when  they  exercise  their  prerogative 
their  choices  should  be  respected  unless  they  would 
require  lawyers  to  violate  their  consciences,  the  law, 
or  their  duties  to  the  court.  He  also  stated  that  he 
would  not  presume  lightly  that,  in  a  particular  case, 
a  defendant  has  disregarded  his  lawyer's  obviously 
sound  advice  and  would  remand  to  determine,  in 
this  case,  whether  the  defendant,  having  been  ad- 
vised by  his  lawyer  that  it  would  not  be  wise  to 
appeal  in  all  the  issues  he  had  suggested,  actually 
insisted  in  a  timely  fashion  that  his  lawyer  brief  the 
nonfrivolous  issues. 
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COUNSEL 

Barbara  D.  Underwood  argued  the  cause  for  peti- 
tioners. 

Sheila  Ginsberg  Riesel  argued  the  cause  for  re- 
spondent. 
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ILLINOIS,  Petitioner 
v 

JOHN  ANDREAS 

_  US  —  77  L  Ed  2d  1003,  103  S  Ct  3319 

Argued  March  30,  1983. 
Decided  July  5,  1983. 

Decision:  Warrantless  reopening  of  sealed  container 
after  prior  legal  search  and  controlled  delivery 
held  valid  absent  substantial  likelihood  that 
container  contents  were  changed. 


SUMMARY 

A  customs  inspector  at  an  airport  found  mari- 
juana inside  a  table  that  was  in  a  shipped  container 
and  notified  the  Drug  Enforcement  Administration. 
The  table  and  container  were  resealed,  and  officers 
posing  as  deliverymen  brought  the  package  to  the 
suspect's  apartment.  One  officer  maintained  surveil- 
lance of  the  apartment  and  arrested  the  suspect 
between  30  and  45  minutes  after  the  delivery.  The 
officers  reopened  the  container  at  the  police  station 
without  a  warrant  and  seized  the  marijuana  found 
inside  the  table.  The  suspect  was  charged  with  two 
counts  of  possession  of  controlled  substances,  but 
the  Illinois  trial  court  granted  the  defendant's  mo- 
tion to  suppress  the  marijuana  found  in  the  table. 
The  Appellate  Court  of  Illinois,  First  Judicial  Dis- 
trict, affirmed,  holding  that  the  warrantless  reopen- 
ing of  the  container  violated  the  Fourth  Amendment 
(100  111  App  3d  396,  426  NE2d  1078). 
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On  certiorari,  the  United  States  Supreme  Court 
reversed  and  remanded.  In  an  opinion  by  Burger, 
Ch.  J.,  joined  by  White,  Blackmun,  Powell,  Rehn- 
quist,  and  O'Connor,  JJ.,  it  was  held  that  the 
warrantless  reopening  of  the  sealed  container  in 
which  contraband  drugs  had  been  discovered  in  an 
earlier  lawful  border  search  did  not  intrude  on  any 
legitimate  expectation  of  privacy  and  did  not  violate 
the  Fourth  Amendment  where  there  was  no  substan- 
tial likelihood  that  the  contents  of  the  container  had 
been  changed  during  a  gap  in  surveillance. 

Brennan,  J.,  joined  by  Marshall,  J.,  dissenting, 
expressed  the  view  that  the  second  search  of  the 
container  after  a  prior  legal  search  and  a  controlled 
delivery  required  a  warrant. 

Stevens,  J.,  dissented,  expressing  the  view  that  he 
would  vacate  the  judgment  and  remand  for  further 
proceedings  to  determine  whether  there  was  virtual 
certainty  that  the  police  would  find  contraband 
inside  the  container. 


COUNSEL 

Richard  A.  Devine  argued  the  cause  for  peti- 
tioner. 

Patrick  G.  Reardon  argued  the  cause  for  respon- 
dent. 
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FRANK  MARSH,  State  Treasurer,  et  al.,  Petitioner 

v 
ERNEST  CHAMBERS 

_  US  —  77  L  Ed  2d  1019,  103  S  Ct  3330 

Argued  April  20,  1983. 
Decided  July  5,  1983. 

Decision:  State  legislature's  practice  of  opening 
each  legislative  day  with  a  prayer  by  a  chaplain 
paid  by  state  held  not  violative  of  establishment 
clause  of  First  Amendment. 


SUMMARY 

The  United  States  District  Court  for  the  District 
of  Nebraska,  on  considering  the  challenge  to  the 
practice  of  the  state  legislature  of  opening  each 
legislative  day  with  a  prayer  by  a  chaplain  paid  by 
the  state,  held  that  the  establishment  clause  of  the 
First  Amendment,  as  applied  to  the  states  by  the 
Fourteenth  Amendment,  was  not  breached  by  the 
prayers,  but  was  violated  by  paying  the  chaplin  from 
public  funds.  The  United  States  Court  of  Appeals 
for  the  Eighth  Circuit  refused  to  treat  the  challenges 
as  separable  issues,  as  the  District  Court  had  done, 
and  held  that  the  chaplaincy  practice  in  total  vio- 
lated the  establishment  clause  (675  F2d  228). 

On  certiorari,  the  United  States  Supreme  Court 
reversed.  In  an  opinion  by  Burger,  Ch.  J.,  joined  by 
White,  Blackmun,  Powell,  Rehnquist,  and  O'Con- 
nor, JJ.,  it  was  held  that  the  state  legislature's 
practice  did  not  violate  the  establishment  clause 
since   the   historical   pattern   of  the   United   States, 
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including  the  United  States  Congress,  has  been  to 
utilize  this  kind  of  prayer  and,  in  light  of  the  history, 
that  practice  has  become  part  of  the  fabric  of  our 
society  not  in  violation  of  the  clause. 

Brennan,  J.,  joined  by  Marshall,  J.,  dissenting, 
stated  that  the  practice  of  offering  official  invoca- 
tional  prayer  in  state  legislatures  is  unconstitutional 
and  is  contrary  to  the  doctrine  as  well  as  the  under- 
lying purposes  of  the  establishment  clause,  and  is 
not  saved  either  by  its  history  or  any  of  the  other 
considerations  suggested  in  the  Court's  opinion. 

Stevens,  J.,  dissented,  stating  that  the  designation 
of  a  member  or  one  religious  faith  to  serve  as  a  sole 
official  chaplin  of  a  state  legislature  for  a  period  of 
16  years  constitutes  a  preference  of  one  faith  over 
another  in  violation  of  the  establishment  clause. 


COUNSEL 

Shanler  D.  Cronk  argued  the  cause  for  petition- 
ers. 

Herbert  J.  Friedman  argued  the  cause  for  respon- 
dent. 
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UNITED  BROTHERHOOD  OF  CARPENTERS 

AND  JOINERS  OF  AMERICA,  LOCAL  610,  AFL- 

CIO,  et  al.,  Petitioners 

v 
PAUL  E.  SCOTT  et  al. 

_  US  — ,  77  L  Ed  2d  1049,  103  S  Ct  3352 

Argued  April  26,  1983. 
Decided  July  5,  1983. 

Decision:  Private  conspiracy  to  infringe  First 
Amendment  rights  of  nonunion  employees  held 
not  to  violate  civil  rights  statute. 


SUMMARY 

A  construction  company  that  hired  nonunion  em- 
ployees, and  two  of  its  employees,  brought  a  suit 
against  several  labor  unions  and  various  individuals, 
alleging  that  the  defendants  had  conspired  to  de- 
prive the  company  and  its  employees  of  their  legally 
protected  rights  in  violation  of  42  USCS  §  1985(3), 
which  prohibits  conspiracies  formed  for  the  purpose 
of  depriving  any  person  of  the  equal  protection  of 
the  laws  or  of  equal  privileges  and  immunities  under 
the  laws.  A  group  of  men  protesting  the  company's 
hiring  practices  had  assaulted  and  beat  company 
employees  and  had  burned  and  destroyed  construc- 
tion equipment.  The  United  States  District  Court 
for  the  Eastern  District  of  Texas  granted  a  perma- 
nent injunction  and  awarded  damages  against  1 1  of 
the  labor  unions,  holding  that  there  was  a  violation 
of  §  1985(3)  (461  F  Supp  224).  The  United  States 
Court  of  Appeals  for  the  Fifth  Circuit,  except  for 
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setting    aside    for    failure    of   proof   the  judgment 
against  eight  of  the  unions,  affirmed  (680  F2d  979). 

On  certiorari,  the  United  States  Supreme  Court 
reversed.  In  an  opinion  by  White,  J.,  joined  by 
Burger,  Ch.  J.,  and  Powell,  Rehnquist,  and  Ste- 
vens, JJ.,  it  was  held  that  an  alleged  conspiracy  to 
infringe  First  Amendment  rights  of  employees  who 
refused  to  join  a  union  did  not  violate  42  USCS 
§  1985(3),  since  it  was  not  proved  that  the  state  was 
involved  in  the  conspiracy  or  that  the  aim  of  the 
conspiracy  was  to  influence  the  activity  of  the  state, 
and  since  there  was  no  racial  or  otherwise  class- 
based  invidiously  discriminatory  animus  behind  the 
conspirators'  action. 

Blackmun,  J.,  joined  by  Brennan,  Marshall,  and 
O'Connor,  JJ.,  dissented,  expressing  the  view  that 
§  1985(3)  does  not  require  state  action  or  the  in- 
volvement of  the  state  in  any  way  and  that  §  1985(3) 
provides  a  remedy  to  any  class  of  persons  whose 
beliefs  or  associations  place  them  in  danger  of  not 
receiving  equal  protection  of  the  laws  from  local 
authorities. 


COUNSEL 

Laurence  Gold  argued  the  cause  for  petitioners. 
Robert   Q.    Keith   argued   the   cause   for   respon- 
dents. 
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AMERICAN  BANK  AND  TRUST  COMPANY,  et  al., 

Petitioner 

v 

DALLAS  COUNTY  et  al. 

_  US  —  77  L  Ed  2d  1072,  103  S  Ct  3369 

Argued  March  29,  1983. 
Decided  July  5,  1983. 

Decision:  State  property  tax  on  bank  shares,  com- 
puted on  basis  of  bank's  net  assets  without  any 
deduction  for  tax-exempt  United  States  obliga- 
tions held  by  bank,  held  to  violate  Rev  Stat 
3701. 


SUMMARY 

The  Texas  Court  of  Civil  Appeals,  on  rehearing, 
held  that  a  state  property  tax  on  bank  shares,  com- 
puted on  the  basis  of  the  bank's  net  assets  without 
any  deduction  for  tax-exempt  United  States  obliga- 
tions held  by  the  bank,  does  not  violate  Rev  Stat 
§  3701  since  Rev  Stat  §  5219  had  authorized  state 
taxation  of  shares  of  national  banks  without  reduc- 
tion in  value  for  obligations  of  the  United  States 
held  by  the  banks,  prior  to  the  1959  amendment  to 
§  3701.  The  court  concluded  that  the  1959  amend- 
ment to  §  3701  had  not  withdrawn  this  authoriza- 
tion (615  SW2d  810).  The  Supreme  Court  of  Texas 
denied  applications  for  writs  of  error. 

On  certiorari,  the  United  States  Supreme  Court 
reversed.  In  an  opinion  by  Blackmun,  J.,  joined  by 
Burger,  Ch.  J.,  and  Brennan,  White,  Marshall, 
and  Powell,  JJ.,  it  was  held  that  the  state  tax  on 
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bank  shares  violates  Rev  Stat  §  3701  since  the  plain 
language  is  controlling  as  nothing  in  the  legislative 
history  of  the  1959  amendment  to  §  3701  contra- 
dicts its  plain  language  which  is  not  inconsistent 
with  other  federal  statutes. 

Rehnquist,  J.,  joined  by  Stevens,  J.,  dissenting, 
stated  that  Rev  Stat  §  5219  specifically  controls  the 
question  presented  here  and  that,  accordingly,  the 
state  statute  is  not  invalid. 

O'Connor,  J.,  took  no  part  in  the  consideration 
or  decision  of  the  cases. 


COUNSEL 


Marvin  S.  Sloman  argued  the  cause  for  petition- 


ers. 


Ernest  J.  Brown  argued  the  cause  for  United 
States  as  amicus  curiae,  by  special  leave  of  Court. 

Carroll  R.  Graham  and  Earl  Luna  argued  the 
cause  for  respondents. 
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THOMAS  A.  BAREFOOT,  Petitioner 

v 
W.J.  ESTELLE,  JR.,  Director,  TEXAS 
DEPARTMENT  OF  CORRECTIONS 

_  US  — ,  77  L  Ed  2d  1090,  103  S  Ct  3383 

Argued  April  26,  1983. 
Decided  July  6,  1983. 

Decision:  Psychiatric  testimony  held  admissible  in 
sentencing  hearing  for  capital  crime;  denial  of 
stay  of  execution  without  formally  deciding  ha- 
beas corpus  appeal  held  permissible. 


SUMMARY 

A  criminal  defendant  was  convicted  of  capital 
murder  in  a  Texas  court.  The  defendant  was  subse- 
quently sentenced  to  death  after  a  separate  sentenc- 
ing hearing  before  the  same  jury  that  had  convicted 
him.  One  of  the  questions  the  jury  answered  affir- 
matively, as  required  for  the  death  sentence  to  be 
imposed,  was  whether  "there  is  a  probability  that 
the  defendant  would  constitute  a  continuing  threat 
to  society."  The  state  of  Texas  introduced  into 
evidence  on  this  question  the  defendant's  prior 
convictions  and  his  reputation  for  lawlessness.  The 
state  also  called  two  psychiatrists,  who  in  response 
to  hypothetical  questions,  testified  that  the  defen- 
dant would  probably  commit  further  acts  of  violence 
and  represent  a  continuing  threat  to  society.  On 
appeal  to  the  Texas  Court  of  Criminal  Appeals,  the 
defendant  argued  that  the  use  of  psychiatrists  at  the 
punishment  hearing  to  make  predictions  about  his 
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future  behavior  was  unconstitutional  because  psychi- 
atrists are  not  competent  to  predict  future  danger- 
ousness,  and  that  therefore,  their  predictions  are  so 
likely  to  produce  erroneous  sentences  that  their  use 
violated  the  Eighth  and  Fourteenth  Amendments  of 
the  United  States  Constitution.  The  defendant  also 
argued  that  allowing  answers  to  hypothetical  ques- 
tions by  psychiatrists  who  had  not  personally  exam- 
ined him  was  constitutional  error.  The  court  re- 
jected these  contentions,  and  affirmed  the  convic- 
tion and  sentence  (596  SW2d  875).  The  defendant's 
execution  was  then  scheduled,  but  the  United  States 
Supreme  Court  subsequently  granted  a  stay  of  exe- 
cution pending  the  filing  and  disposition  of  a  peti- 
tion for  certiorari  which  was  filed  and  then  denied 
(453  US  913).  The  defendant's  execution  was  again 
scheduled,  and  after  his  application  for  habeas  cor- 
pus to  the  Texas  Court  of  Criminal  Appeals  was 
denied,  a  petition  for  habeas  corpus  was  filed  in  the 
United  States  District  Court  for  the  Western  District 
of  Texas,  the  defendant  raising,  among  other  issues, 
the  same  claims  regarding  psychiatric  testimony  that 
he  had  presented  to  the  state  courts.  The  District 
Court  stayed  the  defendant's  execution,  but  later, 
rejected  each  of  the  claims  asserted  by  the  defen- 
dant, and  denied  the  writ  and  vacated  the  stay. 
However,  the  District  Court  did  grant  the  defen- 
dant's motion  to  proceed  in  forma  pauperis  and 
issued  a  certificate  of  probable  cause  to  appeal  to  a 
United  States  Court  of  Appeals  pursuant  to  28 
USCS  §  2253.  Again,  a  new  execution  date  was  set, 
and  the  defendant's  new  petition  for  habeas  corpus 
and  motion  for  stay  of  execution  were  denied  by  the 
Texas  Court  of  Criminal  Appeals.  The  defendant 
then  moved  the  United  States  Court  of  Appeals  for 
the  Fifth  Circuit  to  stay  his  execution  pending  con- 
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sideration  of  his  appeal  from  the  dismissal  of  his 
petition  for  habeas  corpus  by  the  District  Court. 
The  Court  of  Appeals  issued  an  opinion  and  judg- 
ment denying  the  state  after  hearing  and  consider- 
ing the  merits  of  the  defendant's  claims,  and  after 
rejecting  each  of  the  claims  (697  F2d  593).  The 
defendant  then  filed  an  application  for  stay  of  exe- 
cution with  the  Circuit  Justice  of  the  Fifth  Circuit, 
who  referred  the  matter  to  the  United  States  Su- 
preme Court,  which  stayed  the  defendant's  execu- 
tion, and  treating  the  application  for  the  stay  as  a 
petition  for  a  writ  of  certiorari  before  judgment, 
granted  certiorari. 

On  certiorari,  the  United  States  Supreme  Court 
affirmed  the  judgment  of  the  District  Court.  In  an 
opinion  by  White,  J.,  joined  by  Burger,  Ch.  J.,  and 
Powell,  Rehnquist,  and  O'Connor,  JJ.,  it  was  held 
that  (1)  the  Constitution  of  the  United  States  did 
not  require  that  the  defendant's  death  sentence  be 
set  aside  on  the  ground  that  the  testimony  of  the 
two  psychiatrists  should  not  have  been  allowed, 
since  there  was  no  showing  that  such  testimony 
regarding  the  defendant's  future  dangerousness  is 
almost  entirely  unreliable  and  that  the  factfinder 
and  adversary  system  are  not  competent  to  uncover, 
recognize  and  take  due  account  of  the  testimony's 
shortcomings,  it  is  proper  to  base  such  testimony  on 
hypothetical  questions  and  without  the  psychiatrists' 
personal  examination  of  the  defendant,  there  being 
no  constitutional  barrier  to  applying  the  ordinary 
rules  of  evidence  governing  expert  testimony,  and 
there  was  no  due  process  violation  at  the  hearing  on 
the  basis  that  the  doctors  were  permitted  to  give  an 
opinion  on  the  ultimate  issue  before  the  jury,  that 
the  hypothetical  questions  referred  to  controverted 
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facts,  and  that  the  answers  to  the  questions  were  so 
positive  so  as  to  be  assertions  of  fact  and  not 
opinion,  and  (2)  the  Court  of  Appeals  correctly 
denied  the  stay  of  execution  pending  appeal  on  the 
habeas  corpus  judgment,  since  although  the  court 
did  not  formally  affirm  the  District  Court's  judg- 
ment, it  did  rule  on  the  merits  of  the  appeal,  giving 
careful  consideration  to  the  primary  issue. 

Stevens,  J.,  concurred  in  the  judgment,  stating 
that  the  Court  of  Appeals  made  a  serious  proce- 
dural error,  but  based  upon  the  Supreme  Court's 
review  of  the  merits,  the  District  Court's  judgment 
must  be  affirmed. 

Marshall,  J.,  joined  by  Brennan,  J.,  dissented  on 
the  grounds  that  it  was  improper  for  the  Court  of 
Appeals  to  deny  the  stay  of  execution  without  for- 
mally affirming  the  District  Court  on  the  merits,  it  is 
improper  for  a  Court  of  Appeals  to  adopt  summary 
procedures  in  which  a  stay  of  a  death  sentence  has 
been  requested,  and  the  death  penalty  under  all 
circumstances  is  cruel  and  unusual  punishment  pro- 
hibited by  the  Eighth  and  Fourteenth  Amendments. 

Blackmun,  J.,  joined  in  pertinent  part  by  Bren- 
nan and  Marshall,  JJ.,  dissented  on  the  ground 
that  psychiatric  testimony  regarding  future  danger- 
ousness  is  too  unreliable  to  be  admissible  as  evi- 
dence. 


COUNSEL 

Jack  Greenberg  argued  the  cause  for  the  NAACP 
Legal  Defense  and  Educational  Fund,  Inc.  as  amicus 
curiae,  by  special  leave  of  Court. 
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William  E.  Gray,  Jr.  argued  the  cause  for  peti- 
tioner. 

Douglas  M.  Becker  argued  the  cause  for  respon- 
dent. 
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ELWOOD  BARCLAY,  Petitioner 
v 

FLORIDA 

—  US—,  77  LEd  2d  1134,  103  S  Ct  3418 

Argued  March  30,  1983. 
Decided  July  6,  1983. 

Decision:  Florida  death  sentence  held  valid  despite 
trial  court's  consideration  of  accused's  prior 
record  in  violation  of  state  law. 


SUMMARY 

A  Florida  trial  court  found  the  defendant  guilty  of 
first-degree  murder  and  recommended  that  the  de- 
fendant be  sentenced  to  life  imprisonment.  The  trial 
judge  sentenced  the  defendant  to  death,  finding 
several  aggravating  circumstances  and  not  finding 
any  mitigating  circumstances.  The  judge  found  that 
the  defendant's  criminal  record  constituted  an  ag- 
gravating circumstance  even  though  the  record  did 
not  fall  within  the  definition  of  any  statutory  aggra- 
vating circumstance  and  even  though  Florida  law 
prohibits  consideration  of  nonstatutory  aggravating 
circumstances.  The  Florida  Supreme  Court  affirmed 
(343  So  2d  1266).  The  trial  court  later  held  a 
resentencing  hearing  and  reaffirmed  the  death  sen- 
tence. The  Florida  Supreme  Court  again  affirmed 
(411  So  2d  1310). 

On  certiorari,  the  United  States  Supreme  Court 
affirmed.  Although  unable  to  agree  on  an  opinion, 
six   members   of  the   court   agreed   that   the   death 
sentence  was  valid. 
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Rehnquist,  J.,  announced  the  court's  judgment 
and,  in  an  opinion  joined  by  Burger,  Ch.  J.,  and 
White  and  O'Connor,  JJ.,  expressed  the  view  that 
(1)  the  trial  judge's  consideration  of  the  defendant's 
criminal  record  as  an  aggravating  circumstance,  al- 
though improper  as  a  matter  of  state  law,  did  not 
render  the  death  sentence  unconstitutional  since  it 
was  harmless  error  under  state  law;  (2)  the  judge's 
discussion  of  the  racial  motive  behind  the  murder 
was  neither  irrational  nor  arbitrary  and  the  judge's 
comparison  between  this  case  and  Nazi  concentra- 
tion camps  did  not  offend  the  Constitution;  (3)  the 
findings  on  several  other  statutory  aggravating  cir- 
cumstances were  not  so  unprincipled  or  arbitrary  as 
to  somehow  violate  the  United  States  Constitution; 
and  (4)  the  Eighth  Amendment  is  not  violated  as 
long  as  the  sentencer's  discretion  is  guided  in  a 
constitutionally  adequate  way  and  as  long  as  the 
decision  is  not  so  wholly  arbitrary  as  to  offend  the 
Constitution. 

Stevens,  J.,  joined  by  Powell,  J.,  concurring  in 
the  judgment,  expressed  the  view  that  Florida  re- 
tained adequate  procedural  safeguards  to  ensure 
that  the  death  penalty  was  imposed  in  a  consistent, 
rational  manner  and  that  the  death  sentence  im- 
posed upon  the  defendant  was  consistent  with  fed- 
eral constitutional  requirements,  but  that  it  is  not 
sufficient  merely  to  ask  whether  the  state  court  has 
been  so  unprincipled  or  arbitrary  as  to  somehow 
violate  the  United  States  Constitution. 

Marshall,  J.,  joined  by  Brennan,  J.,  dissented, 
expressing  the  view  that  (1)  the  death  penalty  is  in 
all  circumstances  cruel  and  unusual  punishment 
forbidden  by  the  Eighth  and  Fourteenth  Amend- 
ments; (2)  the  trial  judge's  reliance  on  aggravating 
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circumstances  not  permitted  under  the  Florida 
death  penalty  scheme  was  constitutional  error  that 
cannot  be  harmless;  (3)  the  Florida  Supreme 
Court's  failure  to  conduct  any  meaningful  review  of 
the  death  sentence  deprived  the  defendant  of  an 
indispensable  constitutional  safeguard;  and  (4)  the 
standard  for  review  of  a  death  sentence  is  not 
limited  to  whether  its  imposition  was  so  unprinci- 
pled or  arbitrary  as  to  somehow  violate  the  United 
States  Constitution. 

Blackmun,  J.,  dissenting,  expressed  the  view  that 
capital  punishment  must  be  imposed  by  the  rule  of 
law  and  that  the  defendant  deserved  to  have  a 
sentencing  hearing  and  appellate  review  free  of 
error. 


COUNSEL 

James  M.  Nabrit,  III  argued  the  cause  for  peti- 
tioner. 

Wallace  E.  Allbritton  argued  the  cause  for  respon- 
dent. 


392 


SUMMARIES  77  L  Ed  2d  1171 

CALIFORNIA,  Petitioner 

v 

MARCELINO  RAMOS 

_  US  —,  77  L  Ed  2d  1 171,  103  S  Ct  3446 

Argued  February  22,  1983. 
Decided  July  6,  1983. 

Decision:  State  capital  sentencing  jury  instruction  as 
to  governor's  power  to  commute  life  sentence 
without  possibility  of  parole  held  constitutional. 

SUMMARY 

A  jury  of  the  Superior  Court  of  Orange  County, 
California,  returned  a  verdict  of  death  for  a  defen- 
dant convicted  of  robbery,  attempted  murder,  and 
first  degree  murder  after  being  instructed  by  the 
trial  judge  that  the  sentence  of  life  imprisonment 
without  the  possibility  of  parole  may  be  commuted 
by  the  governor  to  a  sentence  that  includes  the 
possibility  of  parole.  This  instruction  was  mandated 
by  California  law.  On  appeal,  the  Supreme  Court  of 
California  affirmed  the  defendant's  conviction  but 
reversed  the  death  sentence,  concluding  that  the 
instruction  violated  the  Federal  Constitution  (30  Cal 
3d  553,  639  P2d  908). 

On  certiorari,  the  United  States  Supreme  Court 
reversed  and  remanded.  In  an  opinion  by  O'Con- 
nor, J.,  joined  by  Burger,  Ch.  J.,  and  White, 
Powell,  and  Rehnojjist,  JJ.,  it  was  held  that  the 
instruction  is  not  violative  of  the  Eighth  Amend- 
ment as  applied  to  the  states  by  the  Fourteenth 
Amendment  since  it  does  not  preclude  individual- 
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ized  sentencing  determinations  or  consideration  of 
mitigating  factors,  nor  does  it  impermissibly  inject 
an  element  too  speculative  for  the  jury's  delibera- 
tion, and  its  failure  to  inform  the  jury  also  of  the 
governor's  power  to  commute  a  death  sentence 
does  not  render  it  constitutionally  infirm. 

Marshall,  J.,  joined  by  Brennan,  J.,  and  in  part 
by  Blackmun,  J.,  dissenting,  stated  that  the  instruc- 
tion is  unconstitutional  since  it  is  misleading,  it 
invites  speculation  and  guesswork,  and  it  injects  into 
the  capital  sentencing  process  a  factor  that  bears  no 
relation  to  the  nature  of  the  offense  or  the  character 
of  the  offender. 

Blackmun,  J.,  dissenting,  stated  that  the  court 
redefined  the  issue  in  terms  of  the  dangerousness  of 
the  defendant  when  the  real  issue  of  the  case  was 
whether  a  state  constitutionally  may  instruct  a  jury 
about  the  governor's  power  to  commute  a  sentence 
of  life  without  parole,  which  involves  jury  considera- 
tion of  the  probability  of  action  by  the  incumbent 
governor  or  by  future  governors  and  not  jury  con- 
sideration of  the  probability  that  the  defendant  will 
commit  acts  of  violence  in  the  future. 

Stevens,  J.,  dissenting,  stated  that  he  disagreed 
with  the  court's  decision  on  the  merits  and  stated 
that  the  court  should  not  have  granted  certiorari  in 
this  case  since  only  California  requires  that  juries  be 
instructed  on  the  governor's  power  to  commute  life 
without  parole  sentences  and  a  large  number  of 
jurisdictions  condemn  any  comment  whatsoever  in  a 
capital  case  on  the  governor's  power  to  commute. 
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COUNSEL 

Harley   D.    Mayfield    argued    the   cause   for   peti- 
tioner. 

Ezra  Hendon  argued  the  cause  for  respondent. 
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MICHIGAN,  Petitioner 
v 

DAVID  KERK  LONG 

_  US  —  77  L  Ed  2d  1201,  103  S  Ct  3469 

Argued  February  23,  1983. 
Decided  July  6,  1983. 

Decision:  Protective  search  of  passenger  compart- 
ment of  car  during  investigative  detention  held 
valid. 

SUMMARY 

The  defendant  was  convicted  of  possession  of 
marijuana  by  a  Michigan  Circuit  Court  after  the 
court  denied  the  defendant's  motion  to  suppress 
marijuana  seized  from  his  car.  Two  officers  had 
stopped  to  investigate  after  the  defendant  swerved 
his  car  into  a  ditch.  The  officers  observed  a  knife  on 
the  floorboard  of  the  driver's  side  of  the  car  and 
subjected  the  defendant  to  a  frisk.  An  officer  shined 
his  flashlight  into  the  interior  of  the  vehicle  to 
search  for  other  weapons  and  noticed  that  some- 
thing was  protruding  from  under  the  armrest  on  the 
front  seat.  After  lifting  the  armrest,  the  officer  saw 
an  open  pouch  on  the  front  seat  containing  mari- 
juana. The  defendant  was  then  arrested,  and  the 
officers  found  more  marijuana  in  the  trunk.  The 
Michigan  Court  of  Appeals  affirmed  the  defendant's 
conviction  (94  Mich  App  338,  288  NW2d  629).  The 
Michigan  Supreme  Court  reversed,  holding  the 
search  invalid  (413  Mich  461,  320  NW2d  866). 
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On  certiorari,  the  United  States  Supreme  Court 
reversed  and  remanded.  In  an  opinion  by  O'Con- 
nor, J.,  joined  by  Burger,  Ch.  J.,  and  White, 
Powell,  and  Rehnquist,  JJ.,  and  joined  in  part  (all 
but  holding  (1)  below)  by  Blackmun,  J.,  it  was  held 
that  (1)  the  United  States  Supreme  Court  will  as- 
sume that  a  state  court  decision  does  not  rest  on 
adequate  and  independent  state  grounds  when  it  is 
not  clear  from  the  opinion  itself  that  the  state  court 
relied  upon  an  adequate  and  independent  state 
ground  and  when  it  fairly  appears  that  the  state 
court  rested  its  decision  primarily  on  federal  law; 
and  (2)  a  protective  search  of  the  passenger  com- 
partment of  an  automobile,  limited  to  those  areas  in 
which  a  weapon  may  be  placed  or  hidden,  is  permis- 
sible during  an  investigative  detention  if  the  police 
officer  reasonably  believes  that  the  suspect  is  dan- 
gerous and  may  gain  immediate  control  of  weapons. 

Blackmun,  J.,  concurring  in  part  and  concurring 
in  the  judgment,  expressed  the  view  that  though  the 
Supreme  Court  had  jurisdiction  in  this  case,  fashion- 
ing a  presumption  of  Supreme  Court  jurisdiction 
over  cases  coming  from  state  courts  would  lead  to 
an  increased  danger  of  advisory  opinions. 

Brennan,  J.,  joined  by  Marshall,  J.,  dissented, 
expressing  the  view  that  a  protective  search  during 
an  investigative  detention  must  be  carefully  limited 
in  scope,  that  the  search  of  the  passenger  compart- 
ment in  the  absence  of  probable  cause  violated  the 
Fourth  Amendment,  and  that  the  use  of  a  balancing 
test  to  determine  the  scope  of  a  protective  search 
was  inappropriate. 

Stevens,  J.,  dissenting,  expressed  the  view  that 
the  Supreme  Court  should  not  take  review  of  the 
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case  and   should  not  presume  that  adequate  state 

grounds  are  not  independent  unless  it  clearly  ap- 
pears otherwise. 


COUNSEL 

Louis  J.  Caruso  argued  the  cause  for  petitioner. 
David   A.    Strauss    argued    the   cause   for   United 
States  as  amicus  curiae,  by  special  leave  of  Court. 
James  H.  Geary  argued  the  cause  for  respondent. 
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ARIZONA  GOVERNING  COMMITTEE  FOR  TAX 

DEFERRED  ANNUITY  AND  DEFERRED 
COMPENSATION  PLANS,  etc.,  et  al.,  Petitioners 

v 
NATHALIE  NORRIS  etc. 

_  US  — ,  77  L  Ed  2d  1236,  103  S  Ct  3492 

Decided  July  6,  1983. 

Decision:  State  retirement  plan  paying  lower  bene- 
fits to  women  than  to  men,  solely  because  of 
women's  longer  life  expectancy,  held  violative 
of  Civil  Rights  Act. 

SUMMARY 

The  state  of  Arizona  offered  its  employees  the 
opportunity  to  enroll  in  a  deferred  compensation 
plan.  Participants  could  postpone  the  receipt  of  a 
portion  of  their  wages  until  retirement,  thereby 
postponing  paying  federal  income  tax  on  the  de- 
ferred amounts  until  after  retirement.  The  state 
selected  several  companies  to  offer  these  investment 
opportunities  to  the  employees.  The  employees 
were  required  to  choose  one  of  the  companies 
selected  by  the  state.  Many  of  the  companies  offered 
three  basic  retirement  options:  A  single  lump-sum 
payment  upon  retirement,  payments  of  a  fixed  sum 
for  a  fixed  period  of  time,  or  monthly  annuity 
payments  for  the  remainder  of  the  employee's  life. 
Most  participating  employees  chose  the  annuity  pay- 
ment option.  Once  an  employee  chose  a  company 
and  the  amount  of  compensation  to  be  deferred,  the 
state  would  withhold  the  appropriate  sums  from  the 
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employee's  wages  and  channel  them  to  the  desig- 
nated company,  with  the  state  bearing  the  cost  of 
making  the  payroll  deductions  and  giving  time  to 
employees  to  attend  group  meetings  about  the  plan. 
However,  the  state  did  not  contribute  any  funds  to 
supplement  the  employees'  deferred  compensation. 
For  an  employee  receiving  monthly  annuity  pay- 
ments following  retirement,  the  amount  of  retire- 
ment benefits  depended  on  the  amount  of  compen- 
sation deferred,  the  employee's  age  at  retirement, 
and  the  employee's  sex.  All  of  the  companies  se- 
lected used  sex-based  mortality  tables  to  calculate 
monthly  retirement  benefits.  Under  these  tables,  a 
man  would  receive  larger  monthly  payments  than  a 
woman  who  deferred  the  same  amount  of  compen- 
sation and  retired  at  the  same  age,  because  the 
tables  classified  annuitants  on  the  basis  of  sex  and 
women  on  the  average  live  longer  than  men,  the 
tables  not  incorporating  other  longevity  factors  such 
as  smoking  habits,  alcohol  consumption,  weight, 
medical  history,  or  family  history.  An  employee  of 
the  state  who  had  invested  in  an  annuity  plan,  after 
exhausting  administrative  remedies,  brought  suit  in 
the  United  States  District  Court  for  the  District  of 
Arizona  against  the  state,  alleging  that  it  was  violat- 
ing §  703(a)  of  Title  VII  of  the  Civil  Rights  Act  of 
1964  (42  USCS  §  2000e-2(a))  by  administering  an 
annuity  plan  that  discriminates  on  the  basis  of  sex. 
After  certifying  the  employee's  suit  as  a  class  action, 
the  District  Court  granted  summary  judgment  for 
the  plaintiff  class,  holding  that  the  plan  violated 
Title  VII  (42  USCS  §§  2000e  et  seq.),  and  directing 
the  state  to  cease  using  sex-based  actuarial  tables 
and  pay  retired  female  employees  benefits  equal  to 
those  paid  to  similarly  situated  men  (466  F  Sup 
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645).  The  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  affirmed  (671  F2d  330). 

On  certiorari,  the  United  States  Supreme  Court 
affirmed  in  part,  reversed  in  part,  and  remanded.  In 
a  per  curiam  opinion  expressing  the  views  of  five 
varying  members  of  the  court,  it  was  held  that  (1) 
Title  VII  prohibits  the  employer's  plan,  since  sex 
may  not  properly  be  used  under  Title  VII  to  predict 
longevity,  Title  VII  requiring  employers  to  treat 
employees  as  individuals  and  not  simply  as  compo- 
nents of  a  racial,  religious,  sexual  or  national  class, 
and  although  it  was  the  companies  that  used  sex- 
segregated  actuarial  tables,  the  employee  was  legally 
responsible  for  the  discriminatory  terms  of  the  an- 
nuities by  having  created  a  plan  for  employees  to 
purchase  annuities  only  with  companies  selected  by 
the  employer,  the  employer  having  entered  into  a 
contract  with  the  companies  governing  the  terms  for 
the  provisions  of  benefits  (as  expressed  in  an  opin- 
ion by  Marshall,  J.,  joined  in  pertinent  part  by 
Brennan,  White,  Stevens,  and  O'Connor,  JJ.),  and 
(2)  the  decision  that  the  plan  violates  Title  VII  shall 
be  applied  prospectively,  with  the  benefits  derived 
from  contributions  made  prior  to  the  decision  being 
calculated  as  provided  by  the  existing  terms  of  the 
existing  plan,  since  an  employer  reasonably  could 
have  assumed  that  the  plan  was  lawful,  and  a  retro- 
active application  would  have  a  devastating  result 
financially  on  employers  (as  expressed  in  an  opinion 
by  Powell,  J.,  joined  in  pertinent  part  by  Burger, 
Ch.  J.,  and  Blackmun,  Rehnquist,  and  O'Connor, 

ii)- 

Marshall,  J.,  joined  by  Brennan,  White,  Ste- 
vens, and  O'Connor,  JJ.,  as  to  holding  (1),  con- 
curred in  the  judgment  in  part,  but  stated,  joined  by 
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Brennan,  White,  and  Stevens,  JJ.,  that  on  remand 
the  District  Court  should  retroactively  apply  the 
decision,  at  least  back  to  a  previous  Supreme  Court 
decision  that  should  have  put  the  employer  on 
notice  that  the  plan  was  unlawful,  and  also  back  to 
before  the  previous  decision  if  the  employer  could 
have  used  sex-neutral  tables  retroactively  after  the 
previous  decision  without  violating  any  contractual 
provisions. 

Powell,  J.,  joined  in  pertinent  part  by  Burger, 
Ch.  J.,  and  Blackmun,  Rehnqjuist,  and  O'Connor, 
JJ.,  as  to  holding  (2),  concurred  in  part,  but,  joined 
in  pertinent  part  by  Burger,  Ch.,  J.,  and  Blackmun, 
and  Rehnquist,  JJ.,  dissented  in  part  on  the  ground 
that  neither  the  language,  legislative  history  nor  the 
policy  underlying  Title  VII  required  that  the  em- 
ployer's plan  be  found  to  violate  Title  VII. 

O'Connor,  J.,  concurred,  stating  that  Title  VII's 
focus  on  the  individual  required  that  the  plan  be 
found  to  violate  Title  VII,  and  that  the  relief  should 
be  prospective  because  a  retroactive  decision  could 
cause  financial  difficulties  for  pension  funds  and 
cause  harm  to  innocent  third  parties. 


COUNSEL 

John  L.  Endicott  argued  the  cause  for  petitioners. 
Amy  Jo  Gittler  argued  the  cause  for  respondent. 
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ILLINOIS,  Petitioner 

y 

MILTON  D.  BATCHELDER 

_  US  —  77  L  Ed  2d  1267,  103  S  Ct  3513 

Decided  July  6,  1983. 

Decision:  Illinois  police  affidavit  as  to  arrested  driv- 
er's refusal  to  undergo  breath-analysis  held  not 
constitutionally  required  to  recite  facts  evidenc- 
ing driver's  intoxication. 

SUMMARY 

The  Circuit  Court,  Peoria  County,  Illinois,  denied 
the  state's  request  for  suspension  of  a  driver's  li- 
cense arrested  for  driving  while  intoxicated.  The 
court  found  that  the  affidavit  of  the  arresting  officer 
did  not  comply  with  state  law  because  it  failed  to 
state  facts  showing  that  the  driver  was  under  the 
influence  of  intoxicating  liquor  at  the  time  of  his 
arrest.  The  Appellate  Court  of  Illinois,  Third  Judi- 
cial District,  although  it  agreed  with  the  trial  court 
that  the  facts  stated  in  the  affidavit  were  insufficient 
to  support  the  conclusion  that  the  driver  was  intoxi- 
cated at  the  time  he  was  arrested,  held  that  the 
affidavit  literally  complied  with  the  requirements  of 
the  statute  which  requires  only  that  the  officer's 
affidavit  state  that  he  "had  reasonable  cause  to 
believe  the  person  was  driving  .  .  .  while  under  the 
influence  of  intoxicating  liquor."  The  court  none- 
theless deemed  the  affidavit  "insufficient  .  .  .  due  to 
its  failure  to  comport  with  the  Constitution,  specifi- 
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callv,     the    Fourth    and    Fourteenth    Amendments 
thereof."  (107  111  App  3d  81,  437  NE2d  364). 

On  certiorari,  the  United  States  Supreme  Court 
reversed  and  remanded.  In  a  per  curiam  opinion 
expressing  the  view  of  Burger,  Ch.  J.,  and  White, 
Blackmun,  Powell,  Rehnojjist,  and  O'Connor,  JJ., 
it  was  held  that  the  Constitution  does  not  require 
arresting  officers  in  Illinois,  enforcing  that  state's 
implied  consent  statute,  to  recite  in  an  affidavit  the 
specific  and  concrete  evidentiary  matters  constitut- 
ing the  underlying  circumstances  which  provided 
them  with  a  reasonable  belief  that  the  arresting 
person  was  driving  under  the  influence  of  intoxicat- 
ing liquor  since  the  driver's  right  to  hearing  before 
he  may  be  deprived  of  his  license  for  failing  to 
submit  to  a  breath-analysis  test  accords  him  all  of 
the  process  required. 

Stevens,  J.,  joined  by  Brennan,  and  Marshall, 
JJ.,  dissented,  expressing  the  view  that  this  case  was 
not  important  enough  to  merit  a  decision  on  the 
merits  by  the  court,  especially  as  the  driver  claimed 
to  be  unemployed  and  counsel  was  not  appointed  to 
represent  him. 
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CALIFORNIA,  Petitioner 

v 
JERRY  LAIN  BEHELER 

_  US  —  77  L  Ed  2d  1275,  103  S  Ct  3517 

Decided  July  6,  1983. 

Decision:  Miranda  warnings  held  not  required 
where  suspect  voluntarily  comes  to  police  sta- 
tion. 

SUMMARY 

A  California  trial  court  convicted  the  defendant  of 
aiding  and  abetting  first-degree  murder  after  the 
court  admitted  into  evidence  two  interviews  that  the 
defendant  had  with  the  police.  The  defendant  had 
called  the  police  and  voluntarily  agreed  to  go  to  the 
station  house  although  the  police  told  the  defendant 
that  he  was  not  under  arrest.  At  the  station  house, 
the  defendant  talked  about  the  murder  but  the 
police  did  not  advise  him  of  his  Miranda  rights.  The 
defendant  was  permitted  to  return  to  his  home,  and 
he  was  arrested  5  days  later.  After  he  was  advised  of 
his  Miranda  rights  at  that  time,  he  waived  those 
rights  and  gave  a  second  confession.  The  trial  court 
found  that  it  was  not  necessary  to  advise  the  defen- 
dant of  his  Miranda  rights  prior  to  the  first  inter- 
view. The  California  Court  of  Appeal  for  the  Fifth 
Appellate  District  reversed  the  conviction,  holding 
that  the  first  interview  constituted  custodial  interro- 
gation and  required  Miranda  warnings. 

On  petition  for  writ  for  certiorari,  the  United 
States    Supreme    Court    granted    the    petition    and 
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reversed  and  remanded.  In  a  per  curiam  opinion 
expressing  the  view  of  Burger,  Ch.  J.,  and  White, 
Blackmun,  Powell,  Rehnquist,  and  O'Connor,  JJ., 
it  was  held  that  Miranda  warnings  are  not  required 
if  a  suspect  is  not  placed  under  arrest,  voluntarily 
comes  to  the  police  station,  and  is  allowed  to  leave 
unhindered  by  the  police  after  a  brief  interview. 

Stevens,  J.,  joined  by  Brennan  and  Marshall, 
JJ.,  dissenting,  expressed  the  view  that  a  summary 
reversal  on  the  merits  was  improper  since  state 
courts  are  far  better  equipped  to  assess  the  police 
practices  that  are  relevant  to  the  determination 
whether  particular  circumstances  amount  to  custo- 
dial interrogation. 
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Abatement 

The  extinguishment  of  a  lawsuit. 

Abstention  doctrine 

The  doctrine  whereby  a  federal  court  may  decline 
to  exercise,  or  may  postpone  the  exercise  of,  its 
jurisdiction,  where  a  case  involves  a  controlling 
question  of  state  law. 

Action 

A  lawsuit. 

Administrative  determination 

A  decision  by  a  government  board,  agency  or 
official,  rather  than  by  a  court. 

Administrator 

One  appointed  by  a  court  to  settle  the  estate  of  a 
deceased  person.  The  feminine  form  is  "administra- 
trix." 

Admiralty 

The  body  of  law  governing  maritime  cases. 

Affidavit 

A  sworn  written  statement. 

Amicus  curiae 

One  who,  not  being  a  party  to  a  lawsuit,  assists 
the  court  in  deciding  the  case. 

Antitrust  laws 

Laws  prohibiting  restrictions  on  competition. 
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Appealable 

That  which  may  be  taken  to  a  higher  court  for 
review. 

Appellant 

One  who  appeals   to  a  superior  court  from   the 
order  of  an  inferior  court. 

Appellee 

A  party  against  whom  a  case  is  appealed  from  an 
inferior  court  to  a  superior  court. 

Arbitration 

The  submission  of  a  dispute  to  a  selected  person 
— not  a  court — for  decision. 

Arraign 

To  call  a  person  before  a  judge  or  commissioner 
to  answer  criminal  charges  made  against  him. 

Array 

The  whole  body  of  persons,  summoned  to  attend 
court,  from  whom  a  jury  will  be  selected. 

Assignee 

One  to  whom  property  or  a  right  is  transferred. 


Assignor 

The  transferor  of  property  or  a  right. 

Bill  of  Rights 

The  first   ten   amendments   to   the  United   States 
Constitution. 

Brief 

A  written  legal  argument  submitted  to  the  court 
deciding  the  case. 

Calendar 

A  list  of  cases  awaiting  decision  in  a  court. 
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Capital  crime 

An  offense  punishable  by  death. 

Cause  of  action 

A  right  to  legal  redress. 

Cease-and-desist  order 

An  order  to  stop  doing  specified  acts. 

Certiorari 

A  superior  court's  order  to  a  lower  court  to  send 
up  the  record  of  a  case  for  review  by  the  superior 
court. 

Choice  of  remedies 

An  election  of  which  form  of  legal  redress  to  seek. 

Civil 

Not  criminal,  as  a  civil  lawsuit. 

Class  action 

A  lawsuit  on  behalf  of  persons  too  numerous  to 
participate  actively  therein. 

Commerce  clause 

The  provision  of  the  United  States  Constitution 
giving  Congress  power  to  regulate  commerce  with 
foreign  nations,  among  the  states. 

Common  law 

The  body  of  the  law  apart  from  constitutions, 
treaties,  statutes,  ordinances,  and  regulations. 

Contempt 

An  exhibition  of  scorn  or  disrespect  toward  a 
judicial  or  legislative  body. 

Continuance 

A  postponement  of  proceedings. 
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Copyright 

The  exclusive  privilege  of  publishing  literary  or 
artistic  productions. 

Coram  nobis 

A  means  of  challenging  a  court's  judgment,  espe- 
cially in  criminal  cases. 

Court  of  Appeals 

See  United  States  Court  of  Appeals. 

Cross  Appeal 

An  appeal  filed  by  the  person  against  whom  an 
appeal  is  taken. 

De  novo 

Anew  or  over  again,  such  as  a  trial  de  novo. 

Devise 

A  will  provision  making  a  gift  of  land. 

Disputes  clause 

A  provision  in  a  government  contract  for  the 
settlement  of  disputes  between  the  contractor  and 
the  government  by  decision  of  a  government  board 
or  official. 

District  court 

See  United  States  District  Court. 

Diversity  case 

A  case  decided  by  a  federal  court  because  the 
parties  are  citizens  of  different  states. 

Double  jeopardy 

Placing  a  person  twice  in  jeopardy  of  conviction 
for  the  same  offense. 
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Due  process  clause 

The  provision  of  the  United  States  Constitution 
that  no  person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law. 

En  banc 

With  all  the  judges  of  the  court  sitting. 

Equal  protection 

The  guaranty  of  the  United  States  Constitution 
that  no  person  or  class  of  persons  shall  be  denied 
the  same  protection  of  the  laws  that  is  enjoyed  by 
other  persons  or  classes  of  persons  in  like  circum- 
stances. 

Establishment  clause 

The  provision  of  the  United  States  Constitution 
that  Congress  shall  make  no  law  respecting  an 
establishment  of  religion. 

Federal  District  Court 

See  District  court. 

Federal  question  jurisdiction 

The  jurisdiction  of  federal  courts  over  cases  pre- 
senting questions  of  federal  law. 

Felony 

A  crime  punishable  by  death  or  by  imprisonment 
in  a  state  prison. 

Forma  pauperis 

Without  the  payment  of  legal  fees  in  advance. 

Full  faith  and  credit  clause 

The  provision  of  the  United  States  Constitution 
that  full  faith  and  credit  shall  be  given  in  each  state 
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to  the  public  acts,  records,  and  judicial  proceedings 
of  every  other  state. 

Habeas  corpus 

A  judicial  inquiry  into  the  legality  of  the  restraint 
of  a  person. 

Indictment 

A  grand  jury's  accusation  of  crime. 

Interlocutory 

That  which  settles  an  intervening  matter  but  does 
not  decide  a  case. 

Intestate 

One  who  dies  without  leaving  a  valid  will. 

Jurisdiction  of  subject  matter 

The  power  to  decide  a  certain  type  of  case. 

Just  compensation  clause 

The  provision  of  the  United  States  Constitution 
that  no  private  property  may  be  taken  for  public  use 
without  just  compensation. 

Laches 

Delay  barring  the  right  to  special  forms  of  relief. 

Legatee 

One  to  whom  personal  property  is  given  by  will. 

Lessee 

A  tenant. 

Lessor 

A  landlord. 

Libel 

Written  defamation;  in  maritime  cases,  a  suit  in 
court. 
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Lien 

A  charge  upon  property  for  the  payment  of  a 
debt. 

Local  action 

A  lawsuit,  especially  one  involving  rights  to  land, 
which  can  be  brought  only  in  the  place  where  the 
wrong  was  committed. 

Maintenance  and  cure 

The  legal  duty  of  a  seaman's  employer  to  care  for 
him  during  his  illness. 

Mandamus 

A  judicial  command  to  perform  an  official  duty. 

Misdemeanor 

Any  crime  not  punishable  by  death  or  by  impris- 
onment in  a  state  prison. 

Patent 

The  exclusive  right  of  manufacture,  sale,  or  use 
secured  by  statute  to  one  who  invents  or  discovers  a 
new  and  useful  device  or  process. 

Per  curiam 

By  the  court  as  a  whole. 

Per  se 

By  itself. 

Plaintiff 

A  person  who  brings  a  lawsuit. 

Plenary 

Full  or  complete. 

Police  power 

The  power  inherent  in  the  states  as  sovereigns 
and  not  derived  uner  any  written  constitution. 
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Prima  facie 

At  first  sight;  with  regard  to  evidence,  that  which, 
if  unexplained  or  uncontradicted,  is  sufficient  to 
establish  a  fact. 

Privileges  and  immunities  clause 

The  provision  of  the  United  States  Constitution 
that  no  state  shall  make  or  enforce  any  law  which 
abridges  the  privileges  or  immunities  of  citizens  of 
the  United  States. 

Pro  hac  vice 

For  this  occasion. 

Pro  se 

For  himself;  in  his  own  behalf. 

Proximate  cause 

The  immediate  cause  of  injury. 

Public  defender 

A  lawyer  employed  by  the  public  to  defend  per- 
sons accused  of  crime. 

Recognizance 

A  bail  bond. 

Remand 

To  order  to  be  sent  back. 

Res  judicata 

The  doctrine  that  a  final  judgment  is  binding  on 
the  parties  to  the  lawsuit  and  the  matter  cannot  be 
relitigated. 

Respondent 

The  defendant  in  an  action;  with  regard  to  ap- 
peals, the  party  against  whom  the  appeal  is  taken. 
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Sanction 

The  penalty  to  be  incurred  by  a  wrongdoer. 

Saving  clause 

A  statutory  provision  preserving  rights  which 
would  otherwise  be  annihilated  by  the  statute. 

Seaworthy 

The  reasonable  fitness  of  a  vessel  to  perform  the 
service  which  she  has  undertaken  to  perform. 

Statute  of  frauds 

A  statute  rendering  certain  types  of  contracts 
unenforceable  unless  in  writing. 

Statute  of  limitations 

A  statute  fixing  a  period  of  time  within  which 
certain  types  of  lawsuits  or  criminal  prosecutions 
must  be  begun. 

Subpoena 

Legal  process  to  require  the  attendance  of  a 
witness. 

Substantial  federal  question 

A  question  of  federal  law  of  sufficient  merit  to 
warrant  decision  of  the  case  by  a  federal  court. 

Substantive  offense 

An  offense  which  is  complete  in  itself  and  does 
not  depend  on  the  establishment  of  another  offense. 

Summary  judgment 

A  judgment  without  a  trial. 

Supremacy  clause 

The  provision  of  the  United  States  Constitution 
that  the  Constitution,  federal  laws  enacted  pursuant 
thereto,  and  federal  treaties  shall  be  the  supreme 
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law  of  the  land,  binding  the  judges  in  every  state, 
notwithstanding  any  state  law  to  the  contrary. 

Surety 

One  who  binds  himself  with  another,  called  the 
principal,  for  the  performance  of  an  obligation  with 
respect  to  which  the  principal  is  already  bound  and 
primarily  liable. 

Surrogate 

The  judge  of  a  court  dealing  largely  with  wills 
and  decedents'  estates. 

Tort 

A  wrong  independent  of  contract;  a  breach  of 
duty  which  the  law,  as  distinguished  from  a  mere 
contract,  has  imposed. 

Tortfeasor 

One  who  commits  a  tort;  a  wrongdoer. 

Transitory  action 

An  action  which  may  be  brought  wherever  the 
defendant  may  be  served  with  process. 

Trespass 

An  injury  intentionally  inflicted  on  the  person  or 
property  of  another. 

Trier  of  fact 

One  who  decides  questions  of  fact. 

United  States  Code 

The  official  compilation  of  statutes  enacted  by 
Congress. 

United  States  Court  of  Appeals 

The  intermediate  level  of  federal  courts  above  the 
United  States  District  Courts  above  the  United 
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States  District  Courts  but  below  the  Supreme  Court 
of  the  United  States. 

United  States  District  Court 

A  federal  trial  court. 

Unseaworthy 

See  Seaworthy. 

use 

See  United  States  Code. 

uses 

The  abbreviation  for  United  States  Code  Service, 
Lawyers  Edition,  which  is  a  publication  annotating 
the  federal  laws,  arranged  according  to  the  number- 
ing of  the  United  States  Code. 

Venue 

The  place  where  a  case  may  be  tried. 

Writ  of  certiorari 

See  Certiorari. 

Writ  of  error  coram  nobis 

See  Coram  nobis. 
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ABORTION 

Minors,  abortions  performed  on.  Children  and  Minors  (this 
index) 

Missouri  statute  requiring  second  trimester  abortions  to  be 
performed  in  hospital  held  unconstitutional  but  require- 
ments that  pathology  report  be  made,  that  minors  secure 
parental  or  judicial  consent,  and  that  second  physician  be 
present  held  constitutional,  76  L  Ed  2d  733 

Ordinance  provisions  requiring  all  second  trimester  abortions 
to  be  performed  in  hospital  and  dealing  with  parental 
consent,  informed  consent,  24  hour  waiting  period,  and 
disposal  of  fetal  remains  held  unconstitutional,  76  L  Ed  2d 
687 

Virginia  requirement  that  second  trimester  abortions  be  per- 
formed in  licensed  clinics  held  constitutional,  76  L  Ed  2d 
755 

ABRIDGMENT 

Election  changes  introduced  by  city,  held  not  to  have  effect  of 
denying  or  abridging  right  to  vote  on  account  of  race, 
color,  or  membership  in  language  minority  group,  as 
guaranteed  by  §  5  of  Voting  Rights  Act  of  1965  (42  USCS 
§  1973c),  74  L  Ed  2d  863 

ABSTENTION 

Constitutional  questions:  ordinance  provisions  requiring  all 
second  trimester  abortions  to  be  performed  in  hospital 
and  dealing  with  parental  consent,  informed  consent,  24 
hour  waiting  period,  and  disposal  of  fetal  remains  held 
unconstitutional,  76  L  Ed  2d  687 

Water  rights:  federal  suits  brought  by  Indian  tribes  to  adjudi- 
cate Indian  water  rights  held  subject  to  dismissal  where 
states  have  concurrent  jurisdiction,  77  L  Ed  2d  837 

ACADEMIC  QUESTIONS 
Mootness  (this  index) 

425 


INDEX 

ACCESS 

School  mail  system:  union's  differential  access  to  school  mail 
system,  held  not  violative  of  First  Amendment  or  equal 
protection  clause  of  Fourteenth  Amendment,  74  L  Ed  2d 
794 

ACCESSORY  AFTER  THE  FACT 

Sentence:  Eighth  Amendment  held  to  proscribe  life  sentence 
without  possibilitv  of  parole  for  seventh  nonviolent  felony, 
77  L  Ed  2d  637 

ACQUITTAL 

Conviction  and  Acquittal  (this  index) 

ACREAGE 

Indians:  extent  of  irrigable  acreage  on  Indian  Reservation 
lands  used  to  calculate  rights  of  Indian  Tribes  to  waters  of 
Colorado  River,  held  not  relitigable  in  interest  of  finality 
in  regard  to  acreage  on  reservation  lands  omitted  by 
United  States  in  making  calculations  of  Indian  Tribes' 
water  rights  established  in  prior  Supreme  Court  decree, 
75  LEd  2d  318 

ADMINISTRATIVE  LAW 

Appeal  and  review 

-  XRC  rule  that  permanent  storage  of  nuclear  wastes  should 

be  assumed  to  have  no  environmental  impact  and 
should  not  affect  licensing  decision  held  valid,  76  L  Ed 
2d  437 

-  premature  review:  urging  consumers  not  to  trade  with  group 

of  employers   who   had   no   business   relationship   with 
primary  employer  held  not  exempted  from  prohibition 
against  secondary  boycotts,  77  L  Ed  2d  535 
Authority  of  agency:  Section  8  of  Clayton  Act  held  not  to  bar 

interlocking    directorates    between    bank    and    competing 

insurance  company,  76  L  Ed  2d  456 
Discharge:    requirement    that    employer   prove    that    employee 

would  have  been  fired  even  if  he  had  not  been  involved 

with  union  held  consistent  with  National  Labor  Relations 

Act,  76  L  Ed  2d  667 
Elementary  and  Secondary  Education  Act:  pre- 1978  version  of 

Elementary  and  Secondary  Education  Act  held  to  render 

state   recipients   liable   for   misused   funds   granted   under 

Title  I  of  Act,  76  LEd  2d  312 
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ADMINISTRATIVE  LAW— Cont'd 

Federal  Energy  Regulatory  Commission:  Federal  Energy  Regu- 
latory Commission's  full  avoided  cost  and  interconnection 
rules' held  valid,  76  L  Ed  2d  22 

Freedom  of  Information  Act:  agency  attorney  work  product 
held  exempt  from  mandatory  FOIA  disclosure  without 
regard  to  status  of  litigation  for  which  it  was  prepared,  76 
L  Ed  2d  387 

Government  contracts:  Comptroller  General,  held  allowed  to 
inspect  government  contractor's  records  of  direct  costs 
but  not  records  of  indirect  costs  under  10  USCS  §  2313(b) 
and  41  USCS  §  254(c),  75  L  Ed  2d  580 

Immigration  and  Nationality  Act:  one-house  congressional  veto 
provision  in  §  244(c)(2)  of  Immigration  and  Nationalitv 
Act  held  unconstitutional,  77  L  Ed  2d  317 

Inventory  searches:  warrantless  police  inventory  search  of 
arrestee's  personal  effects  incident  to  incarcerating  the 
arrestee  held  consistent  with  Fourth  Amendment,  77  L  Ed 
2d  65 

Military  personnel:  enlisted  military  personnel  held  unable  to 
maintain  damages  action  against  superior  officers  for  vio- 
lation of  constitutional  rights  in  course  of  militarv  service, 
76  L  Ed  2d  586 

National  Highway  Traffic  Safety  Administration:  NHTSA's 
rescission  of  motor  vehicle  passive  restraint  standard  held 
arbitrary  and  capricious,  77  L  Ed  2d  443 

Nuclear  Regulatory  Commission:  NRC  rule  that  permanent 
storage  of  nuclear  wastes  should  be  assumed  to  have  no 
environmental  impact  and  should  not  affect  licensing  deci- 
sion held  valid,  76  L  Ed  2d  437 

Pecos  River  Compact:  Supreme  Court  held  not  authorized 
under  Pecos  River  Compact  to  designate  third  party  to 
cast  tie-breaking  votes  on  Pecos  River  Commission's  water 
allocation  disputes,  77  L  Ed  2d  1 

Postal  rates:  Postal  Rate  Commission  held  to  have  reasonably 
construed  Postal  Reorganization  Act  as  establishing  two- 
tier  ratesetting  structure,  77  L  Ed  2d  195 

Ripeness:  California  statute  imposing  moratorium  on  certifica- 
tion of  new  nuclear  plants  until  state  energy  commission 
finds  that  there  exists  demonstrated  technology  or  means 
for  disposal  of  high  level  nuclear  waste,  held  not  pre- 
empted by  Atomic  Energy  Act  of  1954  (42  USCS  §§  201 1 
et  seq.),  75  L  Ed  2d  752 

427 


INDEX 

ADMINISTRATIVE  LAW— Cont'd 

Social  Security:  use  of  medical-vocational  guidelines  in  deter- 
mining claimant's  right  to  Social  Security  disability  bene- 
fits held  not  to  conflict  with  Social  Security  Act,  76  L  Ed 
2d  66 

ADMINISTRATIVE  SEGREGATION 

Prisoner:  informal,  nonadversary  evidentiary  review  for  pris- 
oner who  was  removed  from  general  prison  population 
and  confined  to  administrative  segregation  following 
prison  riot,  held  to  satisfy  requirements  of  due  process 
clause  of  Fourteenth  Amendment,  74  L  Ed  2d  675 

ADMINISTRATORS 

Sex  discrimination:  unmarried  father  lacking  custodial,  per- 
sonal, or  financial  relationship  with  child  held  not  entitled 
to  notice  of  child's  adoption  proceeding,  77  L  Ed  2d  614 

ADMIRALTY 

Marine  construction  worker  who  was  injured  while  performing 
his  job  upon  actual  navigable  waters,  held  engaged  in 
maritime  employment  within  meaning  of  §  2(3)  of  Long- 
shoremen's and  Harbor  Workers'  Compensation  Act  (33 
USCS  §  902(3)),  74  L  Ed  2d  465 

ADMISSION  (ENTRANCE) 

Bar  admission:  United  States  District  Courts,  in  challenges  to 
state  court  decisions  arising  out  of  judicial  proceedings, 
held  not  to  have  subject  matter  jurisdiction,  but  held  to 
have  jurisdiction  over  complaints  involving  general  attack 
on  constitutionality  of  state  bar  admission  rules,  75  L  Ed 
2d  206 

Immigration  and  Naturalization  Service,  seeking  to  deny  ad- 
mission to  United  States  of  permanent  resident  alien  who 
left  country  briefly,  held  entitled  to  determine  admissibil- 
ity in  exclusion  hearing  rather  than  deportation  hearing, 
although  alien  held  entitled  to  due  process  in  hearing,  74 
LEd  2d  21 

ADMISSIONS 

Guilty  plea:  guilty  plea  in  state  court  held  not  to  preclude 
§  1983  action  to  recover  damages  for  alleged  Fourth 
Amendment  violation,  76  L  Ed  2d  595 
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ADMISSIONS— Cont'd 

Murder  trial:  admission  in  Ohio  murder  trial  of  defendant's 
Illinois  conviction  based  on  guilty  plea,  held  not  to  de- 
prive defendant  of  any  federal  right,  74  L  Ed  2d  646 

Right  to  counsel:  arrested  accused  who  initiated  talk  with 
policeman,  and  accepted  suggestion  that  he  take  poly- 
graph test,  held  to  have  waived  right  to  counsel  during 
interrogation,  77  L  Ed  2d  405 

ADOPTION 

Notice:  unmarried  father  lacking  custodial,  personal,  or  finan- 
cial relationship  with  child  held  not  entitled  to  notice  of 
child's  adoption  proceeding,  77  L  Ed  2d  614 

AD  VALOREM  TAXES 

Imports:  state  ad  valorem  personal  property  taxes  on  imported 
goods  stored  under  bond  in  customs  warehouse,  destined 
for  foreign  markets,  and  exempt  from  customs  duties 
pursuant  to  19  USCS  §  1557(a),  held  pre-empted  by 
Congress'  regulation  of  customs  duties,  74  L  Ed  2d  323 

ADVERTISING 

Contraceptives:  ban  on  mailings  under  39  USCS  §  3001(e)(2) 
held  violative  of  First  Amendment  as  applied  to  unsoli- 
cited mailings  advertising  contraceptives,  77  L  Ed  2d  469 

ADVISORY  OPINION 

Supreme  Court:  protective  search  of  passenger  compartment 
of  car  during  investigative  detention  held  valid,  77  L  Ed 
2d  1201 

AFFIDAVITS 

Law  enforcement  officers:  Illinois  police  affidavit  as  to  arrested 
driver's  refusal  to  undergo  breath-analysis  held  not  consti- 
tutionally required  to  recite  facts  evidencing  driver's  intox- 
ication, 77  LEd  2d  1267 

Search  warrants:  "totality  of  circumstances"  held  proper  stan- 
dard for  determining  probable  cause  for  issuance  of 
search  warrant  based  on  information  from  informant,  76  L 
Ed  2d  527 
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AGE  DISCRIMINATION 

Commerce  clause:  extension  of  Age  Discrimination  in  Employ- 
ment Act  (29  USCS  §§621  et  seq.)  to  state  and  local 
governments,  held  to  be  valid  exercise  of  congressional 
powers  under  commerce  clause  (Art  I,  §  8,  cl  3),  75  L  Ed 
2d  18 

AGGRAVATING  CIRCUMSTANCES 

Death  sentence:  death  sentence  held  not  constitutionally  im- 
paired by  invalidity  of  one  of  several  statutory  aggravating 
circumstances  found  by  jury,  77  L  Ed  2d  235 

AGGRIEVED  PARTIES 

Appeal  and  review:  one-house  congressional  veto  provision  in 
§  244(c)(2)  of  Immigration  and  Nationality  Act  held  un- 
constitutional, 77  L  Ed  2d  317 

AGREEMENTS 

Contracts  and  Agreements  (this  index) 

AIDING  AND  ABETTING 

Homicide:  Miranda  warnings  held  not  required  where  suspect 
voluntarily  comes  to  police  station,  77  L  Ed  2d  1275 

AIRBAGS 

Motor  vehicles:  NHTSA's  rescission  of  motor  vehicle  passive 
restraint  standard  held  arbitrary  and  capricious,  77  L  Ed 
2d  443 

AIRCRAFT 
Aviation  (this  index) 

AIR  POLLUTION 

Attorneys'  fees:  attorneys'  fee  award  under  Clean  Air  Act  held 
inappropriate  absent  some  degree  of  success  on  merits,  77 
L  Ed  2d  938 

AIRPORTS 
Aviation  (this  index) 

ALCOHOL 

Intoxication  and  Intoxicating  Liquors  (this  index) 

ALIENS  AND  CITIZENS 

Immigration  and  Naturalization  (this  index) 
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ALLOCATION 

Apportionment  and  Reapportionment  (this  index) 

ALTERATION 

Change  or  Modification  (this  index) 

AMENDMENT  OF  STATUTES 

Legislative  veto:  one-house  congressional  veto  provision  in 
§  244(c)(2)  of  Immigration  and  Nationality  Act  held  un- 
constitutional, 77  L  Ed  2d  317 

AMENDMENTS 

Generally.  Change  or  Modification  (this  index) 

ANIMALS 

Fish  and  Game  (this  index) 

Migratory  birds:  state  gubernatorial  consent  to  federal  acquisi- 
tion of  wetlands  easements,  held  required  and  not  revoca- 
ble, 75  L  Ed  2d  77 

Search  and  seizure:  temporary  detention  of  luggage  for  expo- 
sure to  trained  narcotics  detection  dog  held  not  to  violate 
Fourth  Amendment,  but  90-minute  detention  of  luggage 
held  unreasonable,  77  L  Ed  2d  1 10 

ANONYMOUS  INFORMATION 
Informers  (this  index) 

ANTITRUST  LAW 

Monopolies  and  Restraints  of  Trade  (this  index) 

APACHE  INDIANS 

Pre-emption:  New  Mexico's  application  of  its  hunting  and 
fishing  laws  to  nonmembers  of  Mescalero  Apache  Tribe 
on  reservation  held  pre-empted  bv  operation  of  federai 
law,  76  L  Ed  2d  611 

APPEAL  AND  REVIEW 

Administrative  Law  (this  index) 

Apportionment:  Wyoming  held  not  to  violate  equal  protection 
clause  by  allocating  one  seat  in  its  legislature  to  county 
with  small  population,  77  L  Ed  2d  214 

Arbitration  (this  index) 

Attorney  for  criminal  defendant:  defense  counsel  assigned  to 
prosecute  appeal  from  criminal  conviction  held  to  have  no 
constitutional  duty  to  raise  every  nonfrivolous  issue  re- 
quested by  defendant,  77  L  Ed  2d  987 
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APPEAL  AND  REVIEW— Cont'd 

Contraceptives:  ban  on  mailings  under  39  USCS  §  3001(e)(2) 
held  violative  of  First  Amendment  as  applied  to  unsoli- 
cited mailings  advertising  contraceptives,  77  L  Ed  2d  469 

Corporate  franchise  tax:  California  corporate  franchise  tax 
employing  unitary  business  principle  held  valid  and  appli- 
cable to  corporation  and  its  overseas  subsidiaries,  77  L  Ed 
2d  545 

Court  of  Appeals  (this  index) 

Cross-appeals:  prohibition  against  lobbying  for  tax  exempt 
status  under  26  USCS  §  501(c)(3)  held  constitutional,  76  L 
Ed  2d  129 

Death  Sentence  (this  index) 

Delay  in  prosecution:  award  of  prejudgment  interest  in  patent 
infringement  suit  held  proper,  76  L  Ed  2d  21 1 

Discrimination:  plaintiff  in  job  discrimination  action  under 
Title  VII  of  Civil  Rights  Act  of  1964  (42  USCS  §§  2000e 
et  seq.),  held  not  required  to  submit  direct  evidence  of 
discriminatory  intent  to  allow  court  to  reach  question  of 
discrimination,  75  L  Ed  2d  403 

Elementary  and  Secondary  Education  Act:  pre- 1978  version  of 
Elementary  and  Secondary  Education  Act  held  to  render 
state  recipients  liable  for  misused  funds  granted  under 
Title  I  of  Act,  76  L  Ed  2d  312 

Freedom  of  speech:  discharge  of  state  government  employee 
for  distributing  questionnaire  concerning  internal  office 
affairs,  held  not  violative  of  First  Amendment,  75  L  Ed  2d 
708 

Habeas  corpus:  exhaustion  of  remedies  requirement  of  habeas 
corpus  statute  (28  USCS  §  2254),  held  not  satisfied  where 
petitioner  did  not  present  same  due  process  claim  in  state 
court  appeal,  74  L  Ed  2d  3 

Hospital  reimbursement:  city  held  not  constitutionally  required 
to  reimburse  hospital  for  care  furnished  suspect  wounded 
by  city  police,  77  L  Ed  2d  605 

Independent  grounds:  writ  of  certiorari  held  improvidently 
granted,  77  L  Ed  2d  277 

Indians:  extent  of  irrigable  acreage  on  Indian  Reservation 
lands  used  to  calculate  rights  of  Indian  Tribes  to  waters  of 
Colorado  River,  held  not  relitigable  in  interest  of  finality 
in  regard  to  acreage  on  reservation  lands  omitted  by 
United    States    in    making   calculations    of  Indian    Tribes' 
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APPEAL  AND  REVIEW— Cont'd 

water  rights  established  in  prior  Supreme  Court  decree, 
75  LEd  2d  318 

Interpretation  of  state  law:  California  statute  imposing  morato- 
rium on  certification  of  new  nuclear  plants  until  state 
energy  commission  finds  that  there  exists  demonstrated 
technology  or  means  for  disposal  of  high  level  nuclear 
waste,  held  not  pre-empted  by  Atomic  Energy  Act  of  1954 
(42  USCS  §§  201 1  et  seq.),  75  L  Ed  2d  752 

Interstate  Commerce  Commission  rate  orders:  Federal  Court 
of  Appeals  that  rejected  Interstate  Commerce  Commission 
rate  orders  held  without  power  to  freeze  rate  prior  to 
decision  by  Commission  as  to  what  reasonable  rate  should 
be,  74  LEd  2d  311 

Jurisdiction  (this  index) 

Licenses:  Section  504  of  Rehabilitation  Act  (29  USCS  §  794), 
held  not  to  require  FCC  to  review  public  television  sta- 
tion's license  renewal  application  under  different  standard 
than  commercial  licensee's,  74  L  Ed  2d  705 

Loitering:  California  loitering  statute  requiring  "credible  and 
reliable"  identification  at  police  request  held  unconstitu- 
tionally vague,  75  L  Ed  2d  903 

Longshoremen's  and  Harbor  Workers'  Compensation  Act: 
federal  law  held  governing  as  to  rate  of  discounting  lost 
future  earnings  recoverable  against  vessel  owner  not-with- 
standing receipt  of  compensation,  76  L  Ed  2d  768 

Mootness:  citizen  subjected  to  police  chokehold  held  not 
entitled  to  federal  court  injunction  against  future  police 
chokeholds,  75  L  Ed  2d  675 

National  Highway  Traffic  Safety  Administration:  NHTSA's 
rescission  of  motor  vehicle  passive  restraint  standard  held 
arbitrary  and  capricious,  77  L  Ed  2d  443 

Parties:  state  law  held  applicable  as  to  tolling  effect  of  limita- 
tions period  during  pendency  of  civil  rights  class  action, 
77  L  Ed  2d  74 

Pre-emption 

-  Public  Service  Commission:  state  regulation  of  cooperative's 

wholesale  electricity  rates  held  not  barred  by  supremacy 
and  commerce  clauses,  76  L  Ed  2d  1 

-  strike   replacements'    state   court   suit   against   employer   for 

discharge  after  strike  held   not   pre-empted   by  federal 
labor  laws,  77  L  Ed  2d  798 
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APPEAL  AND  REVIEW— Cont'd 

Premature  notice  of  appeal  filed  after  entry  of  judgment  but 
while  motion  to  alter  or  amend  judgment  remained  pend- 
ing in  District  Court,  held  to  be  of  no  effect  and  therefore 
Court  of  Appeals  lacked  jurisdiction,  74  L  Ed  2d  225 

Prisoner:  informal,  nonadversary  evidentiary  review  for  pris- 
oner who  was  removed  from  general  prison  population 
and  confined  to  administrative  segregation  following 
prison  riot,  held  to  satisfy  requirements  of  due  process 
clause  of  Fourteenth  Amendment,  74  L  Ed  2d  675 

Prosecutorial  conduct:  reversal  of  criminal  conviction  to  pun- 
ish prosecutorial  misconduct  held  improper  where  error 
was  harmless,  76  L  Ed  2d  96 

Raising  question  below:  "totality  of  circumstances"  held 
proper  standard  for  determining  probable  cause  for  issu- 
ance of  search  warrant  based  on  information  from  infor- 
mant, 76  L  Ed  2d  527 

Reinstatement  of  conviction:  customs'  boarding  vessel  for 
document  check,  without  suspicion  of  wrongdoing,  held 
not  to  violate  Fourth  Amendment,  77  L  Ed  2d  22 

Sentence:  Eighth  Amendment  held  to  proscribe  life  sentence 
without  possibility  of  parole  for  seventh  nonviolent  felony, 
77  L  Ed  2d  637 

Sidewalk  picketing:  40  USCS  §  13k  held  unconstitutional  as 
applied  to  prohibit  picketing  and  leafletting  on  sidewalks 
surrounding  United  States  Supreme  Court  grounds,  75  L 
Ed  2d  736 

State  residency  requirement  for  admission  to  tuition-free  pub- 
lic schools  held  not  to  violate  equal  protection  clause  of 
Fourteenth  Amendment,  75  L  Ed  2d  876 

Unpresented  issue:  prosecuting  unmeritorious  lawsuit  for  re- 
taliatory purpose  held  not  unfair  labor  practice  unless  suit 
lacks  reasonable  basis,  76  L  Ed  2d  277 

APPLICATIONS  AND  PETITIONS 

Freedom  of  Assembly  and  Petition  (this  index) 

Habeas  Corpus  (this  index) 

Immigration  and  Naturalization  Service,  held  not  estopped 
from  denying  application  for  permanent  resident  alien 
status  because  of  its  failure  to  process  application 
promptly,  74  L  Ed  2d  12 

Licenses  and  Permits  (this  index) 
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APPLICATIONS  AND  PETITIONS— Cont'd 

Stay  of  execution:  application  to  dissolve  and  vacate  stay  of 
execution  granted,  75  L  Ed  2d  806 

APPORTIONMENT  AND  REAPPORTIONMENT 

Corporate  franchise  tax:  California  corporate  franchise  tax 
employing  unitary  business  principle  held  valid  and  appli- 
cable to  corporation  and  its  overseas  subsidiaries,  77  L  Ed 
2d  545 

Damages:  apportionment  of  damages  between  employer  and 
labor  union,  held  required  where  employee  established 
employer's  wrongful  discharge  and  union's  breach  of  duty 
of  fair  representation,  74  L  Ed  2d  402 

Elections 

-  equal  protection:  Wyoming  held  not  to  violate  equal  protec- 

tion clause  by  allocating  one  seat  in  its  legislature  to 
county  with  small  population,  77  L  Ed  2d  214 

-  good  faith:  New  Jersey's  reapportionment  plan  for  congres- 

sional districts  held  unconstitutional,  77  L  Ed  2d  133 
Fish:  Idaho  held  not  entitled  to  decree  equitably  apportioning 
between  three  states  the  anadromous  fish  of  the  Colum- 
bia-Snake River  system,  77  L  Ed  2d  387 
Water  and  Water  Rights  (this  index) 

APPROVAL 

Consent  and  Approval  (this  index) 

ARBITRATION 

Appeal 

-  backpay:  arbitral  award  of  backpay  damages  under  collective 

bargaining  agreement  for  layoffs  pursuant  to  agreement 
with  EEOC  held  enforceable,  76  L  Ed  2d  298 

-  Federal  District  Court's  stay  of  federal  suit  seeking  arbitra- 

tion   under    §  4    of  Arbitration    Act    (9    USCS    §  4),    in 

deference  to  parallel  litigation  in  North  Carolina  state 

court,    held    appealable    to    Federal    Court    of  Appeals 

under  28  USCS  §  1291,  and  improper  as  not  having  met 

requisite    exceptional    circumstances,    for    surrender    of 

jurisdiction,  74  L  Ed  2d  765 

Back  pay:  arbitral  award  of  backpay  damages  under  collective 

bargaining  agreement  for  layoffs  pursuant  to  agreement 

with  EEOC  held  enforceable,  76  L  Ed  2d  298 
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ARMED  FORCES 

Constitutional  rights:  enlisted  military  personnel  held  unable 
to  maintain  damages  action  against  superior  officers  for 
violation  of  constitutional  rights  in  course  of  military 
service,  76  L  Ed  2d  586 

ARREST 

Assistance  of:  arrested  accused  who  initiated  talk  with  police- 
man, and  accepted  suggestion  that  he  take  polygraph  test, 
held  to  have  waived  right  to  counsel  during  interrogation, 
77  L  Ed  2d  405 

Hospital  reimbursement:  city  held  not  constitutionally  required 
to  reimburse  hospital  for  care  furnished  suspect  wounded 
by  city  police,  77  L  Ed  2d  605 

Loitering:  California  loitering  statute  requiring  "credible  and 
reliable"  identification  at  police  request  held  unconstitu- 
tionally vague,  75  L  Ed  2d  903 

Miranda  warnings:  Miranda  warnings  held  not  required  where 
suspect  voluntarily  comes  to  police  station,  77  L  Ed  2d 
1275 

Search  and  seizure 

-  balloon:    police    officer's    seizure    of   balloon    suspected    of 

containing  illegal  narcotics  from  automobile  at  routine 
driver's  license  checkpoint,  held  not  to  violate  Fourth 
Amendment  under  "plain  view"  doctrine,  75  L  Ed  2d 
502 

-  inventory   searches:   warrantless   police   inventory    search   of 

arrestee's  personal  effects  incident  to  incarcerating  the 
arrestee  held  consistent  with  Fourth  Amendment,  77  L 
Ed  2d  65 

-  passenger  compartment:  protective  search  of  passenger  com- 

partment of  car  during  investigative  detention  held 
valid,  77  L  Ed  2d  1201 

ASSIGNMENTS 

Longshoremen's  and  Harbor  Workers'  Compensation  Act: 
longshoremen's  acceptance  of  voluntary  compensation 
payments  held  not  to  effect  assignment  of  his  claim 
against  third  party,  76  L  Ed  2d  120 

ASSISTANCE  OF  COUNSEL 

Continuances:  state  trial  court's  denial  of  continuance  until 
public  defender  initially  assigned  to  defend  accused  was 
available,  held  not  to  violate  defendant's  Sixth  Amend- 
ment right  to  counsel,  75  L  Ed  2d  610 
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ASSISTANCE  OF  COUNSEL— Cont'd 

Criminal  appeals:  defense  counsel  assigned  to  prosecute  ap- 
peal from  criminal  conviction  held  to  have  no  constitu- 
tional duty  to  raise  every  nonfrivolous  issue  requested  by 
defendant,  77  L  Ed  2d  987 

Indigents  (this  index) 

Polygraph  Examinations  (this  index) 

Schools:  state  residency  requirement  for  admission  to  tuition- 
free  public  schools  held  not  to  violate  equal  protection 
clause  of  Fourteenth  Amendment,  75  L  Ed  2d  876 

ASSOCIATIONS  AND  ORGANIZATIONS 

Antitrust:  union  held  not  injured  by  violation  of  antitrust  laws, 
within  meaning  of  §  4  of  Clayton  Act  (15  USCS  §  15),  by 
employer  association's  coercion  of  emplovers,  74  L  Ed  2d 
723 

Charity  and  Charitable  Organizations  (this  index) 

Corporations  (this  index) 

AT-LARGE  ELECTIONS 

Electoral  plan:  District  Court's  conclusion  that  city's  electoral 
plan  following  expansion  of  city  could  not  be  approved 
under  §  5  of  Voting  Rights  Act  of  1965  (42  USCS 
§  1973c)  without  elimination  of  majority  vote  requirement 
for  two  at-large  city  council  seats,  held  not  to  be  in  error, 
74  L  Ed  2d  334 

ATOMIC  ENERGY 

Licensing  of  nuclear  power  plants:  NRC  rule  that  permanent 
storage  of  nuclear  wastes  should  be  assumed  to  have  no 
environmental  impact  and  should  not  affect  licensing  deci- 
sion held  valid,  76  L  Ed  2d  437 

National  Environmental  Policy  Act:  National  Environmental 
Policy  Act  (42  USCS  §§4321  et  seq.),  held  not  to  require 
Nuclear  Regulatory  Commission,  in  deciding  whether  to 
permit  power  company  to  resume  operation  of  nuclear 
power  plant,  to  consider  whether  risk  of  accident  might 
cause  harm  to  psychological  health  and  community  well- 
being  of  residents  of  surrounding  area,  75  L  Ed  2d  534 

Pre-emption:  California  statute  imposing  moratorium  on  certi- 
fication of  new  nuclear  plants  until  state  energy  commis- 
sion finds  that  there  exists  demonstrated  technology  or 
means  for  disposal  of  high  level  nuclear  waste,  held  not 
pre-empted  by  Atomic  Energy  Act  of  1954  (42  USCS 
§§2011  et  seq.),  75  L  Ed  2d  752 

437 


INDEX 


ATOMIC  ENERGY— Cont'd 

Storage:  NRC  rule  that  permanent  storage  of  nuclear  wastes 
should  be  assumed  to  have  no  environmental  impact  and 
should  not  affect  licensing  decision  held  valid,  76  L  Ed  2d 
437 

ATTEMPTS 

Jury  instructions:  Connecticut  Supreme  Court's  reversal  of 
convictions  for  attempted  murder  and  robbery  on  ground 
that  due  process  was  violated  by  jury  instruction  that  every 
person  is  conclusively  presumed  to  intend  natural  and 
necessary  consequences  of  his  act,  affirmed,  74  L  Ed  2d 
823 

ATTORNEY  GENERAL 

Clayton  Act  diclosure  provision  (15  USCS  §  151(b)),  held  not 
to  authorize  Attorney  General's  turnover  of  grand  jury 
materials  to  state  attorney  general  who  has  not  complied 
with  judicially-developed  standards  implementing  Rule 
6(e)  of  Federal  Rules  of  Criminal  Procedure,  75  L  Ed  2d 
281 

Immigration  and  Nationality  Act:  one-house  congressional  veto 
provision  in  §  244(c)(2)  of  Immigration  and  Nationality 
Act  held  unconstitutional,  77  L  Ed  2d  317 

ATTORNEYS 

Assistance  of  Counsel  (this  index) 

Attorneys'  Fees  (this  index) 

Bar  admission:  United  States  District  Courts,  in  challenges  to 
state  court  decisions  arising  out  of  judicial  proceedings, 
held  not  to  have  subject  matter  jurisdiction,  but  held  to 
have  jurisdiction  over  complaints  involving  general  attack 
on  constitutionality  of  state  bar  admission  rules,  75  L  Ed 
2d  206 

Grand  jury  materials:  Justice  Department  attorneys  held  re- 
quired to  seek  court  order  for  access  to  grand  jury  materi- 
als for  use  in  civil  suit,  77  L  Ed  2d  743 

Misconduct:  reversal  of  criminal  conviction  to  punish  prosecu- 
torial misconduct  held  improper  where  error  was  harm- 
less, 76  L  Ed  2d  96 

Polygraph  Examinations  (this  index) 

Work  product:  agency  attorney  work  product  held  exempt 
from  mandatory  FOIA  disclosure  without  regard  to  status 
of  litigation  for  which  it  was  prepared,  76  L  Ed  2d  387 
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ATTORNEYS'  FEES 

Amount:  civil  rights  plaintiffs'  attorney  fee  award  held  limited 

by  extent  of  success,  76  L  Ed  2d  40 
Clean  Air  Act:  attorneys'  fee  award  under  Clean  Air  Act  held 

inappropriate  absent  some  degree  of  success  on  merits,  77 

L  Ed  2d  938 
Unfair  labor  practices:  prosecuting  unmeritorious  lawsuit  for 

retaliatory  purpose  held  not  unfair  labor  practice  unless 

suit  lacks  reasonable  basis,  76  L  Ed  2d  277 

AUDIT 

Grand  jury  materials:  disclosure  of  grand  jury  materials  held 
not  available  for  use  in  IRS  audit  of  civil  tax  liability,  77  L 
Ed  2d  785 

AUTOMOBILES  AND  HIGHWAY  TRAFFIC 

Driving  While  Intoxicated  (this  index) 

Passive  restraints:  NHTSA's  rescission  of  motor  vehicle  passive 

restraint  standard  held  arbitrary  and  capricious,  77  L  Ed 

2d  443 
Search  and  seizure 

-  balloon:    police    officer's    seizure    of   balloon    suspected    of 

containing  illegal  narcotics  from  automobile  at  routine 
driver's  license  checkpoint,  held  not  to  violate  Fourth 
Amendment  under  "plain  view"  doctrine,  75  L  Ed  2d 
502 

-  beeper:    monitoring   beeper   signals   from   radio   transmitter 

that  was  placed  in  container  of  chloroform,  held  not  to 
invade  any  legitimate  expectation  of  privacy  and  not  to 
constitute  search  or  seizure  under  Fourth  Amendment, 
75  L  Ed  2d  55 

-  breath   analysis   test:   Illinois   police  affidavit  as   to   arrested 

driver's  refusal  to  undergo  breath-analysis  held  not 
constitutionally  required  to  recite  facts  evidencing  driv- 
er's intoxication,  77  L  Ed  2d  1267 

-  customs'  boarding  vessel  for  document  check,  without  suspi- 

cion of  wrongdoing,  held  not  to  violate,  Fourth  Amend- 
ment, 77  L  Ed  2d  22 

-  protective  search  of  passenger  compartment  of  car  during 

investigative  detention  held  valid,  77  L  Ed  2d  1201 
Self-incrimination:  admission  into  evidence  of  refusal  to  take 
blood-alcohol  test,  held  not  to  violate  Fifth  Amendment 
right  against  self-incrimination,  74  L  Ed  2d  748 
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AVIATION 

Airport:  suspect's  consent  to  search  luggage,  held  tainted  by 
illegal  detention  at  airport  so  as  to  be  ineffective  to  justify 
search  where  law  enforcement  officers'  actions  exceeded 
permissible  bounds  of  investigative  stop,  75  L  Ed  2d  229 

Transfers:  state  laws  allowing  undocumented  or  unrecorded 
transfers  of  interests  in  aircraft  to  affect  innocent  third 
parties  held  pre-empted  by  49  USCS  §  1403(a),  76  L  Ed 
2d  678 

Transfers:  state  laws  allowing  undocumented  or  unrecorded 
transfers  of  interests  in  aircraft  to  affect  innocent  third 
parties  held  pre-empted  by  49  USCS  §  1403(c),  76  L  Ed 
2d  678 

AVOIDANCE  OF  LIENS 

Bankruptcy:  lien  avoidance  provisions  of  Bankruptcy  Reform 
Act  of  1978  (11  USCS  §  522(f)(2)),  held  not 'to  apply 
retroactively  to  liens  established  before  enactment  date  of 
Act,  74  L  Ed  2d  235 

BACKPAY 

Apportionment  of  damages  between  employer  and  labor  un- 
ion, held  required  where  employee  established  employer's 
wrongful  discharge  and  union's  breach  of  duty  of  fair 
representation,  74  L  Ed  2d  402 

Arbitration:  arbitral  award  of  backpay  damages  under  collec- 
tive bargaining  agreement  for  layoffs  pursuant  to  agree- 
ment with  EEOC  held  enforceable,  76  L  Ed  2d  298 

BAD  FAITH 

Good  Faith  (this  index) 

BAGGAGE 

Search  and  seizure:  temporary  detention  of  luggage  for  expo- 
sure to  trained  narcotics  detection  dog  held  not  to  violate 
Fourth  Amendment,  but  90-minute  detention  of  luggage 
held  unreasonable,  77  L  Ed  2d  110 

BALLOT 

Elections:  Ohio  statute  requiring  independent  candidate  for 
President  to  file  statement  of  candidacy  in  March  in  order 
to  appear  on  general  election  ballot  in  November,  held  to 
place  unconstitutional  burden  on  voting  and  associational 
rights  of  candidate's  supporters,  75  L  Ed  2d  547 
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BANKRUPTCY  AND  INSOLVENCY 

Liens 

-  avoidance  provisions  of  Bankruptcy  Reform  Act  of  1978  (11 

USCS  §  522(f)(2)),  held  not  to  apply  retroactively  to 
leins  established  before  enactment  date  of  Act,  74  L  Ed 
2d  235 

-  tax  seizure:  property  seized  by  IRS  prior  to  filing  of  reorga- 

nization petition  in   Bankruptcy  Court  held   subject   to 
turnover  order  under   11   USCS   §  542(a),   76  L  Ed  2d 
515 
Tax  sales 

-  homestead  right:  26  USCS  §  7403  held  to  authorize  sale  of 

delinquent  taxpayer's  home  when  spouse  owing  none  of 
indebtedness  has  homestead  right  in  property,  76  L  Ed 
2d  236 

-  property    seized    by    IRS    prior    to    filing    of  reorganization 

petition  in  Bankruptcy  Court  held  subject  to  turnover 
order  under  11  USCS  §  542(a),  76  L  Ed  2d  515 

BANKS  AND  BANKING 

Forfeiture:  18-month  delay  in  filing  civil  proceeding  for  forfei- 
ture of  currency  seized  by  customs  officials  held  not  to 
violate  claimant's  right  to  due  process  of  law,  76  L  Ed  2d 
143 

Interlocking  directorates:  Section  8  of  Clayton  Act  held  not  to 
bar  interlocking  directorates  between  bank  and  competing 
insurance  company,  76  L  Ed  2d  456 

Robbery:  Federal  Bank  Robbery  Act  held  to  proscribe  the 
crime  of  obtaining  monev  under  false  pretenses,  76  L  Ed 
2d  638 

Setoff:  American  bank  held  entitled  to  setoff,  in  suit  against  it 
by  Cuba's  exclusive  agent  in  foreign  trade,  for  value  of  its 
expropriated  Cuban  assets,  77  L  Ed  2d  46 

Taxation 

-  state  property   tax   on  bank  shares,   computed   on   basis   of 

bank's  net  assets  without  any  deduction  for  tax-exempt 
United  States  obligations  held  by  bank,  held  to  violate 
Rev.  Stat.  3701,  77  L  Ed  2d  1072 

-  Tennessee  bank  tax,   under  which   taxable  net   earnings   of 

bank  included  interest  from  federal  obligations,  but  not 
interest  from  state's  own  obligations,  held  discrimina- 
tory under  31  USCS  §  742,  and  therefore  to  violate 
immunity  of  federal  obligations  from  state  and  local 
taxation,  74  L  Ed  2d  562 
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BANK  SECRECY  ACT 

Forfeiture:  18-month  delay  in  filing  civil  proceeding  for  forfei- 
ture of  currency  seized  by  customs  officials  held  not  to 
violate  claimant's  right  to  due  process  of  law,  76  L  Ed  2d 
143 

BAR  ADMISSION 

Jurisdiction:  United  States  District  Courts,  in  challenges  to 
state  court  decisions  arising  out  of  judicial  proceedings, 
held  not  to  have  subject  matter  jurisdiction,  but  held  to 
have  jurisdiction  over  complaints  involving  general  attack 
on  constitutionality  of  state  bar  admission  rules,  75  L  Ed 
2d  206 

BARGAINING 

Collective  Bargaining  (this  index) 

BASTARDS 

Illegitimate  Children  (this  index) 

BEEPING  SIGNALS 

Search  and  seizure:  monitoring  beeper  signals  from  radio 
transmitter  that  was  placed  in  container  of  chloroform, 
held  not  to  invade  any  legitimate  expectation  of  privacy 
and  not  to  constitute  search  or  seizure  under  Fourth 
Amendment,  75  L  Ed  2d  55 

BENEFITS 

Disability  Benefits  (this  index) 

National  Labor  Relations  Board,  held  not  required  to  provide 
make-whole  remedy  for  violation  of  8(e)  of  National  Labor 
Relations  Act  (29  USCS  §  158(e)),  74  L  Ed  2d  523 

Pensions  (this  index) 

Retirement  benefits:  state  retirement  plan  paying  lower  bene- 
fits to  women  than  to  men,  solely  because  of  women's 
longer  life  expectancy,  held  violative  of  Civil  Rights  Act, 
77  LEd  2d  1236 

Tax  benefit  rule,  held  to  ordinarily  apply  to  require  inclusion 
of  income  when  events  occur  that  are  fundamentally 
inconsistent  with  earlier  deduction  unless  nonrecognition 
provision  of  Internal  Revenue  Code  prevents  it,  75  L  Ed 
2d  130 
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BILLS  AND  NOTES 

Bank  tax:  Tennessee  bank  tax,  under  which  taxable  net  earn- 
ings of  bank  included  interest  from  federal  obligations, 
but  not  interest  from  state's  own  obligations,  held  discrim- 
inatory under  31  USCS  §  742,  and  therefore  to  violate 
immunity  of  federal  obligations  from  state  and  local  taxa- 
tion, 74  L  Ed  2d  562 

BIRTH  AND  BIRTH  CONTROL 

Abortion  (this  index) 

Advertising:  ban  on  mailings  under  39  USCS  §  3001(e)(2)  held 
violative  of  First  Amendment  as  applied  to  unsolicited 
mailings  advertising  contraceptives,  77  L  Ed  2d  469 

BLACK  PERSONS 

Elections  (this  index) 

Race  Discrimination  (this  index) 

BLOOD-ALCOHOL  TEST 

Self-incrimination:  admission  into  evidence  of  refusal  to  take 
blood-alcohol  test,  held  not  to  violate  Fifth  Amendment 
right  against  self-incrimination,  74  L  Ed  2d  748 

BONA  FIDE  PURCHASER 

Tax  sale:  property  seized  by  IRS  prior  to  filing  of  reorganiza- 
tion petition  in  Bankruptcy  Court  held  subject  to  turnover 
order  under  11  USCS  §  542(a),  76  L  Ed  2d  515 

BONDS  AND  OBLIGATIONS 

Bank  tax:  Tennessee  bank  tax,  under  which  taxable  net  earn- 
ings of  bank  included  interest  from  federal  obligations, 
but  not  interest  from  state's  own  obligations,  held  discrim- 
inatory under  31  USCS  §  742,  and  therefore  to  violate 
immunity  of  federal  obligations  from  state  and  local  taxa- 
tion, 74  L  Ed  2d  562 

BONDS  AND  UNDERTAKINGS 

Injunctions:  arbitral  award  of  backpay  damages  under  collec- 
tive bargaining  agreement  for  layoffs  pursuant  to  agree- 
ment with  EEOC  held  enforceable,  76  L  Ed  2d  298 

State  ad  valorem  personal  property  taxes  on  imported  goods 
stored  under  bond  in  customs  warehouse,  destined  for 
foreign  markets,  and  exempt  from  customs  duties  pursu- 
ant to  19  USCS  §  1557(a),  held  pre-empted  by  Congress' 
regulation  of  customs  duties,  74  L  Ed  2d  323 
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BORDERS  OR  BOUNDARIES 

Indians:  extent  of  irrigable  acreage  on  Indian  Reservation 
lands  used  to  calculate  rights  of  Indian  Tribes  to  waters  of 
Colorado  River,  held  not  relitigable  in  interest  of  finality 
in  regard  to  acreage  on  reservation  lands  omitted  by 
United  States  in  making  calculations  of  Indian  Tribes' 
water  rights  established  in  prior  Supreme  Court  decree, 
75LEd  2d  318 

BOYCOTTS 

National  Labor  Relations  Board,  held  not  required  to  provide 
make-whole  remedy  for  violation  of  8(e)  of  National  Labor 
Relations  Act  (29  USCS  §  158(e)),  74  L  Ed  2d  523 

Secondary  boycotts:  urging  consumers  not  to  trade  with  group 
of  employers  who  had  no  business  relationship  with  pri- 
mary employer  held  not  exempted  from  prohibition 
against  secondary  boycotts,  77  L  Ed  2d  535 

BREACH  OF  CONTRACT 

Damages:  arbitral  award  of  backpay  damages  under  collective 
bargaining  agreement  for  layoffs  pursuant  to  agreement 
with  EEOC  held  enforceable,  76  L  Ed  2d  298 

Strike  replacements'  discharge:  strike  replacements'  state  court 
suit  against  employer  for  discharge  after  strike  held  not 
pre-empted  by  federal  labor  laws,  77  L  Ed  2d  798 

BREACH  OF  DUTY  OF  FAIR  REPRESENTATION 
Fair  Representation  (this  index) 

BREATH  ANALYSIS  TEST 

Affidavits  of  police  officers:  Illinois  police  affidavit  as  to  ar- 
rested driver's  refusal  to  undergo  breath-analysis  held  not 
constitutionally  required  to  recite  facts  evidencing  driver's 
intoxication,  77  L  Ed  2d  1267 

BROADCASTS 

Licenses:  Section  504  of  Rehabilitation  Act  (29  USCS  §  794), 
held  not  to  require  FCC  to  review  public  television  sta- 
tion's license  renewal  application  under  different  standard 
than  commercial  licensee's,  74  L  Ed  2d  705 
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BUILDING  AND  CONSTRUCTION 

Commerce  clause:  Boston  Mayor's  executive  order  that  all 
construction  projects  funded  in  whole  or  in  part  by  city 
funds  or  funds  which  city  had  authority  to  administer  be 
performed  by  work  force  consisting  of  at  least  half  bona 
fide  residents  of  Boston,  held  not  to  violate  commerce 
clause  (Art  I,  §  8,  cl  3),  75  L  Ed  2d  1 

Marine  construction  worker  who  was  injured  while  performing 
his  job  upon  actual  navigable  waters,  held  engaged  in 
maritime  employment  within  meaning  of  §  2(3)  of  Long- 
shoremen's and  Harbor  Workers'  Compensation  Act  (33 
USCS  §  902(3)),  74  L  Ed  2d  465 

Misrepresentation:  homeowner's  claim  for  negligence  by  Farm- 
ers Home  Administration  officials  in  supervising  construc- 
tion of  house,  held  not  to  arise  out  of  misrepresentation 
within  meaning  of  Federal  Tort  Claims  Act  provision  (28 
USCS  §  2680(h))  and  therefore  not  barred  by  that  provi- 
sion, 75  L  Ed  2d  67 

National  Labor  Relations  Act:  unrepudiated  prehire  construc- 
tion industry  agreements  held  enforceable  under  Taft- 
Hartley  §  301,  even  by  minority  union,  75  L  Ed  2d  830 

Taxpayer:  taxpayer  who  sells  property  encumbered  by  nonre- 
course mortgage  exceeding  fair  market  value  of  property 
sold  held  required  to  include  unpaid  balance  of  mortgage 
in  computation  of  amount  taxpayer  realized  on  sale,  75  L 
Ed  2d  863 

BURDEN  OF  PROOF 

Presumptions  and  Burden  of  Proof  (this  index) 

BUREAU  OF  INDIAN  AFFAIRS 

Water  rights:  res  judicata  held  to  prevent  United  States  and 
Indian  Tribe  from  litigating  water  rights  claim  decided  in 
earlier  decree,  77  L  Ed  2d  509 

BUSINESS  EXPENSES 

Tax  benefit  rule,  held  to  ordinarily  apply  to  require  inclusion 
of  income  when  events  occur  that  are  fundamentally 
inconsistent  with  earlier  deduction  unless  nonrecognition 
provision  of  Internal  Revenue  Code  prevents  it,  75  L  Ed 
2d  130 
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BUYERS 

Securities:  availability  of  express  remedy  under  §  11  oi  Securi- 
ties Act  of  1933  (15  USCS  §  77k),  held  not  to  preclude 
defrauded  purchasers  of  registered  securities  from  main- 
taining action  under  §  10(b)  of  Securities  Exchange  Act  of 
1934  (15  USCS  §  78j(b));  standard  of  proof  under  §  10(b), 
held  to  be  preponderance  of  evidence,  74  L  Ed  2d  548 

CAMPAIGNS 
Elections  (this  index) 

CANDIDATES 
Elections  (this  index) 

CAPACITY  TO  SUE  OR  BE  SUED 

Chokeholds:  citizen  subjected  to  police  chokehold  held  not 
entitled  to  federal  court  injunction  against  future  police 
chokeholds,  75  L  Ed  2d  675 

Foreign  Sovereign  Immunities  Act:  Foreign  Sovereign  Immu- 
nities Act  held  not  unconstitutional  in  authorizing  foreign 
plaintiff  to  sue  foreign  state  in  federal  court  on  nonfederal 
claim,  76  L  Ed  2d  81 

CAPITAL  CASES 

Death  Sentence  (this  index) 

Murder  (this  index) 

CAPITAL  STOCK 

Political  contributions:  definition  of  word  "member"  under  2 
USCS  §  441b(b)(4)(C),  which  restricts  solicitation  of  politi- 
cal contributions  for  segregated  fund  by  corporation  with- 
out capital  stock  to  its  members,  held  not  to  include 
solicitated  persons  merely  because  they  previously  made 
contributions  to  corporation,  and  held,  as  construed,  to 
not  violate  right  of  association,  74  L  Ed  2d  364 

CARRIERS 

Federal  question  jurisdiction,  held  to  exist  over  suit  brought 
by  common  carrier  to  recover  motor  freight  charges  re- 
quired by  tariffs  on  file  with  Interstate  Commerce  Com- 
mission, 75  L  Ed  2d  260 

Freezing  of  rates:  Federal  Court  of  Appeals  that  rejected 
Interstate  Commerce  Commission  rate  orders  held  with- 
out power  to  freeze  rate  prior  to  decision  by  Commission 
as  to  what  reasonable  rate  should  be,  74  L  Ed  2d  31 1 
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CARRIERS— Cont'd 

Package  inspection:  warrantless  reopening  of  sealed  container 
after  prior  legal  search  and  controlled  delivery  held  valid 
absent  substantial  likelihood  that  container  contents  were 
changed,  77  L  Ed  2d  1003 

CASE  OR  CONTROVERSY 

Appeal  and  review:  one-house  congressional  veto  provision  in 
§  244(c)(2)  of  Immigration  and  Nationality  Act  held  un- 
constitutional, 77  L  Ed  2d  317 

CAUSE  OF  ACTION 

Discrimination:  allegations  of  racial  or  class-based  invidiously 
discriminatory  animus,  held  not  required  to  establish 
cause  of  action  under  first  part  of  42  USCS  §  1985(2),  75 
LEd  2d  413 

CENSUS 

Reapportionment:  New  Jersey's  reapportionment  plan  for  con- 
gressional districts  held  unconstitutional,  77  L  Ed  2d  133 

CHANGE  OR  MODIFICATION 

Appeals:  premature  notice  of  appeal  filed  after  entry  of  judg- 
ment but  while  motion  to  alter  or  amend  judgment  re- 
mained pending  in  District  Court,  held  to  be  of  no  effect 
and  therefore  Court  of  Appeals  lacked  jurisdiction,  74  L 
Ed  2d  225 

Indians:  extent  of  irrigable  acreage  on  Indian  Reservation 
lands  used  to  calculate  rights  of  Indian  Tribes  to  waters  of 
Colorado  River,  held  not  relitigable  in  interest  of  finality 
in  regard  to  acreage  on  reservation  lands  omitted  by 
United  States  in  making  calculations  of  Indian  Tribes' 
water  rights  established  in  prior  Supreme  Court  decree, 
75  LEd  2d  318 

CHAPLAIN 

Establishment  clause:  state  legislature's  practice  of  opening 
each  legislative  day  with  a  prayer  by  a  chaplain  paid  by 
state  held  not  violative  of  establishment  clause  of  First 
Amendment,  77  L  Ed  2d  1019 


CHARGES 

Rates  and  Charges  (this  index) 
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CHARITY  AND  CHARITABLE  ORGANIZATIONS 

Lobbying:  prohibition  against  lobbying  for  tax  exempt  status 
under  26  USCS  §  501(c)(3)  held  constitutional,  76  L  Ed 
2d  129 

Race  discrimination:  racially  discriminatory  private  religious 
schools  held  constitutionally  denied  tax-exempt  status 
under  26  USCS  §  501(c)(3),  76  L  Ed  2d  157 

CHECKPOINTS 

Search  and  seizure:  customs'  boarding  vessel  for  document 
check,  without  suspicion  of  wrongdoing,  held  not  to  vio- 
late, Fourth  Amendment,  77  L  Ed  2d  22 

CHECKS 

Bank  Robbery  Act:  Federal  Bank  Robbery  Act  held  to  pro- 
scribe the  crime  of  obtaining  money  under  false  pretenses, 
76  L  Ed  2d  638 

CHILDREN  AND  MINORS 

Abortion 

-  Missouri  statute  requiring  second  trimester  abortions  to  be 

performed  in  hospital  held  unconstitutional  but  require- 
ments that  pathology  report  be  made,  that  minors  se- 
cure parental  or  judicial  consent,  and  that  second  physi- 
cian be  present  held  constitutional,  76  L  Ed  2d  733 

-  ordinance   provisions    requiring   all    second    trimester   abor- 

tions   to    be    performed    in    hospital    and    dealing   with 
parental   consent,    informed   consent,    24    hour   waiting 
period,  and  disposal  of  fetal  remains  held  unconstitu- 
tional, 76  L  Ed  2d  687 
Adoption:    unmarried    father    lacking    custodial,    personal,    or 
financial  relationship  with  child  held  not  entitled  to  notice 
of  child's  adoption  proceeding,  77  L  Ed  2d  614 
Illegitimate  Children  (this  index) 
Juvenile  Courts  and  Delinquents  (this  index) 
Schools  and  Education  (this  index) 

Youth  Corrections  Act:  conviction  of  youth  offender  who  had 
been  placed  on  probation  under  Federal  Youth  Correc- 
tions Act  of  1950  (18  USCS  §§  5005  et  seq.),  held  not  to 
be  automatically  set  aside  after  youth  served  full  term  of 
probation  where  court  had  not  exercised  its  discretion  to 
discharge  him  unconditionally  prior  to  expiration  of  maxi- 
mum period  of  probation,  75  L  Ed  2d  359 
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CHLOROFORM 

Search  and  seizure:  monitoring  beeper  signals  from  radio 
transmitter  that  was  placed  in  container  of  chloroform, 
held  not  to  invade  any  legitimate  expectation  of  privacy 
and  not  to  constitute  search  or  seizure  under  Fourth 
Amendment,  75  L  Ed  2d  55 

CHOKEHOLDS 

Standing:  citizen  subjected  to  police  chokehold  held  not  enti- 
tled to  federal  court  injunction  against  future  police 
chokeholds,  75  L  Ed  2d  675 

CHURCHES 

Religion  and  Religious  Institutions  (this  index) 

CITIES 

Municipalities  and  Other  Political  Subdivisions  (this  index) 

CITIZENS 

Immigration  and  Naturalization  (this  index) 

CIVIL  RIGHTS 
Discrimination  (this  index) 

CIVIL  RIGHTS  ACT 

Pre-emption:  New  York's  human  rights  law  held  pre-empted 
with  respect  to  ERISA  benefit  plans,  but  disability  benefits 
law  held  not  pre-empted  by  ERISA,  77  L  Ed  2d  490 

Private  conspiracy  to  infringe  First  Amendment  rights  of  non- 
union employees  held  not  to  violate  civil  rights  statute,  77 
LEd2d  1049 

Relief:  Civil  Rights  Act  Title  VI  regulations  held  to  warrant 
relief,  but  not  compensatory  relief,  absent  discriminatory 
intent,  77  L  Ed  2d  866 

Retirement  benefits:  state  retirement  plan  paying  lower  bene- 
fits to  women  than  to  men,  solely  because  of  women's 
longer  life  expectancy,  held  violative  of  Civil  Rights  Act, 
77  LEd2d  1236 

CIVIL  RIGHTS  ATTORNEY'S  FEES  AWARDS  ACT 

Amount:  civil  rights  plaintiffs'  attorney  fee  award  held  limited 
by  extent  of  success,  76  L  Ed  2d  40 

CIVIL  SERVICE 

Public  Officers  and  Employees  (this  index) 
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CLASS  ACTIONS 

Limitation  of  actions 

-  filing  of  class  action  held  to  toll  running  of  applicable  statute 

of  limitations  for  all  putative  class  members,  76  L  Ed  2d 
628 

-  state  law  held  applicable  as  to  tolling  effect  of  limitations 

period  during  pendency  of  civil  rights  class  action,  77  L 
Ed  2d  74 

CLASS-BASED  DISCRIMINATION 

Allegations  of  racial  or  class-based  invidiously  discriminatory 
animus,  held  not  required  to  establish  cause  of  action 
under  first  part  of  42  USCS  §  1985(2),  75  L  Ed  2d  413 

CLAYTON  ACT 

Monopolies  and  Restraints  of  Trade  (this  index) 

CLEAN  AIR  ACT 

Attorneys'  fees:  attorneys'  fee  award  under  Clean  Air  Act  held 
inappropriate  absent  some  degree  of  success  on  merits,  77 
L  Ed  2d  938 

CLINICS 

Abortions:  Virginia  requirement  that  second  trimester  abor- 
tions be  performed  in  licensed  clinics  held  constitutional, 
76  L  Ed  2d  755 

COAL 

Stock-Raising  Homestead  Act:  gravel  held  to  be  mineral  re- 
served to  United  States  in  lands  patented  under  §  9  of  the 
Stock-Raising  Homestead  Act  (43  USCS  §  299),  76  L  Ed 
2d  400 

COERCION  AND  DURESS 

Antitrust:  union  held  not  injured  by  violation  of  antitrust  laws, 
within  meaning  of  §  4  of  Clayton  Act  (15  USCS  §  15),  by 
employer  association's  coercion  of  employers,  74  L  Ed  2d 
723 

Self-incrimination:  admission  into  evidence  of  refusal  to  take 
blood-alcohol  test,  held  not  to  violate  Fifth  Amendment 
right  against  self-incrimination,  74  L  Ed  2d  748 
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COERCION  AND  DURESS— Cont'd 

Supervisor:  state  court  action  brought  by  one  who  is  "supervi- 
sor" within  meaning  of  §2(11)  of  National  Labor  Rela- 
tions Act  (29  USCS  §  152(11))  for  interference  by  union 
with  his  contractual  relationships  with  his  employer,  held 
pre-empted  by  National  Labor  Relations  Act,  75  L  Ed  2d 
368 

COLLATERAL  ESTOPPEL 

State  court  judgments:  guilty  plea  in  state  court  held  not  to 
preclude  §  1983  action  to  recover  damages  for  alleged 
Fourth  Amendment  violation,  76  L  Ed  2d  595 

Water  rights:  res  judicata  held  to  prevent  United  States  and 
Indian  Tribe  from  litigating  water  rights  claim  decided  in 
earlier  decree,  77  L  Ed  2d  509 

COLLECTIVE  BARGAINING 

Arbitration:  arbitral  award  of  backpay  damages  under  collec- 
tive bargaining  agreement  for  layoffs  pursuant  to  agree- 
ment with  EEOC  held  enforceable,  76  L  Ed  2d  298 

Damages:  apportionment  of  damages  between  employer  and 
labor  union,  held  required  where  employee  established 
employer's  wrongful  discharge  and  union's  breach  of  duty 
of  fair  representation,  74  L  Ed  2d  402 

Limitation  of  actions:  limitation  period  of  29  USCS  §  160(b) 
held  applicable  to  employee's  suit  against  an  employer 
and  union,  for  breach  of  collective  bargaining  agreement 
and  duty  of  fair  representation,  respectively,  75  L  Ed  2d 
476 

National  Labor  Relations  Board,  held  not  required  to  provide 
make-whole  remedy  for  violation  of  8(e)  of  National  Labor 
Relations  Act  (29  USCS  §  158(e)),  74  L  Ed  2d  523 

No-strike  clause:  imposition  of  more  severe  sanctions  on  union 
officials  than  on  other  employees  for  participating  in 
unlawful  work  stoppage,  held  to  violate  §  8(a)(3)  of  Na- 
tional Labor  Relations  Act  (29  USCS  §  158(a)(3))  where 
union  had  not  imposed  contractual  duties  on  its  officials 
to  ensure  integrity  of  no-strike  clause,  75  L  Ed  2d  387 

Prehire  agreements:  unrepudiated  prehire  construction  indus- 
try agreements  held  enforceable  under  Taft-Hartley  §  301, 
even  by  minority  union,  75  L  Ed  2d  830 
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COLLECTIVE  BARGAINING— Cont'd 

Supervisor:  state  court  action  brought  by  one  who  is  "supervi- 
sor" within  meaning  of  §2(11)  of  National  Labor  Rela- 
tions Act  (29  USCS  §  152(11))  for  interference  by  union 
with  his  contractual  relationships  with  his  employer,  held 
pre-empted  by  National  Labor  Relations  Act,  75  L  Ed  2d 
368 

COLOR 

Race  Discrimination  (this  index) 

COLORADO  RIVER 

Indians:  extent  of  irrigable  acreage  on  Indian  Reservation 
lands  used  to  calculate  rights  of  Indian  Tribes  to  waters  of 
Colorado  River,  held  not  relitigable  in  interest  of  finality 
in  regard  to  acreage  on  reservation  lands  omitted  by 
United  States  in  making  calculations  of  Indian  Tribes' 
water  rights  established  in  prior  Supreme  Court  decree, 
75  LEd  2d  318 

COLUMBIA-SNAKE  RIVERS  SYSTEM 

Apportionment:  Idaho  held  not  entitled  to  decree  equitably 
apportioning  between  three  states  the  anadromous  fish  of 
the  Columbia-Snake  River  system,  77  L  Ed  2d  387 

COMITY 

Jurisdiction:  federal  court  held  without  jurisdiction  to  deter- 
mine whether  state  may  collect  unpaid  taxes  by  imposing 
levy  on  ERISA  plan,  77  L  Ed  2d  420 

COMMERCE 

Corporate    franchise    tax:    California    corporate    franchise    tax 
employing  unitary  business  principle  held  valid  and  appli- 
cable to  corporation  and  its  overseas  subsidiaries,  77  L  Ed 
2d  545 
Interstate  Commerce  (this  index) 
Monopolies  and  Restraints  of  Trade  (this  index) 
Pre-emption:  strike  replacements'  state  court  suit  against  em- 
ployer for  discharge  after  strike  held  not  pre-empted  by 
federal  labor  laws,  77  L  Ed  2d  798 
State  ad  valorem  personal  property  taxes  on  imported  goods 
stored   under   bond   in   customs   warehouse,   destined   for 
foreign  markets,  and  exempt  from  customs  duties  pursu- 
ant to  19  USCS  §  1557(a),  held  pre-empted  by  Congress' 
regulation  of  customs  duties,  74  L  Ed  2d  323 
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COMMERCE  CLAUSE 

Conspiracy:  private  conspiracy  to  infringe  First  Amendment 
rights  of  nonunion  employees  held  not  to  violate  civil 
rights  statute,  77  L  Ed  2d  1049 

Labor 

-  age  discrimination:  extension  of  Age  Discrimination  in  Em- 

ployment Act  (29  USCS  §§631  et  seq.)  to  state  and 
local  governments,  held  to  be  valid  exercise  of  congres- 
sional powers  under  commerce  clause  (Art  I,  §  8,  cl  3), 
75  LEd  2d  18 

-  residents:  Boston  Mayor's  executive  order  that  all  construc- 

tion projects  funded  in  whole  or  in  part  by  city  funds  or 
funds  which  city  had  authority  to  administer  be  per- 
formed by  work  force  consisting  of  at  least  half  bona 
fide  residents  of  Boston,  held  not  to  violate  commerce 
clause  (Art  I,  §  8,  cl  3),  75  L  Ed  2d  1 
Public  Service  Commissions:  state  regulation  of  cooperative's 

wholesale  electricity  rates  held  not  barred  by  supremacy 

and  commerce  clauses,  76  L  Ed  2d  1 

COMMON  CARRIER 

Interstate  commerce:  federal  question  jurisdiction,  held  to 
exist  over  suit  brought  by  common  carrier  to  recover 
motor  freight  charges  required  by  tariffs  on  file  with 
Interstate  Commerce  Commission,  75  L  Ed  2d  260 

COMMUNICATIONS 

Radio  and  Television  (this  index) 

COMMUTATION  OF  SENTENCE 

Death  sentence:  state  capital  sentencing  jury  instruction  as  to 
governor's  power  to  commute  life  sentence  without  possi- 
bility of  parole  held  constitutional,  77  L  Ed  2d  1171 

Life  sentence:  Eighth  Amendment  held  to  proscribe  life  sen- 
tence without  possibility  of  parole  for  seventh  nonviolent 
felony,  77  L  Ed  2d  637 

COMPACTS 

Pecos  River  Compact:  Supreme  Court  held  not  authorized 
under  Pecos  River  Compact  to  designate  third  party  to 
cast  tie-breaking  votes  on  Pecos  River  Commission's  water 
allocation  disputes,  77  L  Ed  2d  1 

COMPENSATION 
Attorneys'  Fees  (this  index) 
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COMPENSATION— Cont'd 

Chaplains:  state  legislature's  practice  of  opening  each  legisla- 
tive day  with  a  prayer  by  a  chaplain  paid  by  state  held  not 
violative  of  establishment  clause  of  First  Amendment,  77  L 
Ed  2d  1019 

Damages:  apportionment  of  damages  between  employer  and 
labor  union,  held  required  where  employee  established 
employer's  wrongful  discharge  and  union's  breach  of  duty 
of  fair  representation,  74  L  Ed  2d  402 

Disability  Benefits  (this  index) 

Longshoremen's  and  Harbor  Workers'  Compensation  Act 
(this  index) 

Pre-emption:  New  York's  human  rights  law  held  pre-empted 
with  respect  to  ERISA  benefit  plans,  but  disability  benefits 
law  held  not  pre-empted  by  ERISA,  77  L  Ed  2d  490 

Retirement  benefits:  state  retirement  plan  paying  lower  bene- 
fits to  women  than  to  men,  solely  because  of  women's 
longer  life  expectancy,  held  violative  of  Civil  Rights  Act, 
77  LEd2d  1236 

Tax  sale  of  property:  26  USCS  §  7403  held  to  authorize  sale  of 
delinquent  taxpayer's  home  when  spouse  owing  none  of 
indebtedness  has  homestead  right  in  property,  76  L  Ed  2d 
236 

Trust  funds:  employer  contributions  to  union  trust  funds  for 
health  and  welfare,  pensions,  and  training  held  not 
"wages"  for  purpose  of  computing  compensation  benefits 
under  33  USCS  §  902(13),  76  L  Ed  2d  194 

Workers'  Compensation  (this  index) 

COMPENSATORY  DAMAGES 

Civil  Rights  Act:  Civil  Rights  Act  Title  VI  regulations  held  to 
warrant  relief,  but  not  compensatory  relief,  absent  dis- 
criminatory intent,  77  L  Ed  2d  866 

COMPETENCE 

Habeas  Corpus:  federal  habeas  corpus  held  unavailable  to 
state  prisoner  denied  pretrial  competency  hearing  on 
findings  fairly  supported  by  the  record,  76  L  Ed  2d  794 

COMPETITION 

Monopolies  and  Restraints  of  Trade  (this  index) 
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COMPTROLLER  GENERAL 

Government  contracts:  Comptroller  General,  held  allowed  to 
inspect  government  contractor's  records  of  direct  costs 
but  not  records  of  indirect  costs  under  10  USCS  §  2313(b) 
and  41  USCS  §  254(c),  75  L  Ed  2d  580 

CONCEALMENT 

Criminal  record:  firearms  disabilities  imposed  by  18  USCS 
§§922  (g)(1)  and  (h)(1)  held  not  removed  by  state  ex- 
punction  of  criminal  record  of  guilty  plea  to  concealed 
weapon  charge,  74  L  Ed  2d  845 

Securities:  availability  of  express  remedy  under  §  11  of  Securi- 
ties Act  of  1933  (15  USCS  §  77k),  held  not  to  preclude 
defrauded  purchasers  of  registered  securities  from  main- 
taining action  under  §  10(b)  of  Securities  Exchange  Act  of 
1934  (15  USCS  §  78j(b));  standard  of  proof  under  §  10(b), 
held  to  be  preponderance  of  evidence,  74  L  Ed  2d  548 

CONCILIATION 

Equal  Employment  Opportunity  Commission:  arbitral  award  of 
backpay  damages  under  collective  bargaining  agreement 
for  lavoffs  pursuant  to  agreement  with  EEOC  held  en- 
forceable, 76  L  Ed  2d  298 

CONCLUSIONS 

Jury  instructions:  Connecticut  Supreme  Court's  reversal  of 
convictions  for  attempted  murder  and  robbery  on  ground 
that  due  process  was  violated  by  jury  instruction  that  every 
person  is  conclusively  presumed  to  intend  natural  and 
necessarv  consequences  of  his  act,  affirmed,  74  L  Ed  2d 
823 

CONCLUSIVENESS  OF  JUDGMENTS 

Res  Judicata  (this  index) 

CONCURRENT  JURISDICTION 

Water  rights:  federal  suits  brought  by  Indian  tribes  to  adjudi- 
cate Indian  water  rights  held  subject  to  dismissal  where 
states  have  concurrent  jurisdiction,  77  L  Ed  2d  837 

CONDUCT  OR  MISCONDUCT 

Immigration  and  Naturalization  Service,  held  not  estopped 
from  denying  application  for  permanent  resident  alien 
status  because  of  its  failure  to  process  application 
promptly,  74  L  Ed  2d  12 
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CONDUCT  OR  MISCONDUCT— Cont'd 

Prisoner:  informal,  nonadversary  evidentiary  review  for  pris- 
oner who  was  removed  from  general  prison  population 
and  confined  to  administrative  segregation  following 
prison  riot,  held  to  satisfy  requirements  of  due  process 
clause  of  Fourteenth  Amendment,  74  L  Ed  2d  675 

Prosecutorial  misconduct:  reversal  of  criminal  conviction  to 
punish  prosecutorial  misconduct  held  improper  where 
error  was  harmless,  76  L  Ed  2d  96 

CONFESSIONS 

Guilty  plea:  guilty  plea  in  state  court  held  not  to  preclude 
§  1983  action  to  recover  damages  for  alleged  Fourth 
Amendment  violation,  76  L  Ed  2d  595 

Right  to  counsel:  arrested  accused  who  initiated  talk  with 
policeman,  and  accepted  suggestion  that  he  take  poly- 
graph test,  held  to  have  waived  right  to  counsel  during 
interrogation,  77  L  Ed  2d  405 

CONFIDENTIAL  INFORMATION 

Privileged  or  Confidential  Information  (this  index) 

CONFINEMENT 

Prisoners  and  Prisons  (this  index) 

CONFLICT  OF  LAWS 

Foreign  corporations:  American  bank  held  entitled  to  setoff,  in 
suit  against  it  by  Cuba's  exclusive  agent  in  foreign  trade, 
for  value  of  its  expropriated  Cuban  assets,  77  L  Ed  2d  46 

CONFLICTS  OF  INTEREST 

Indians:  extent  of  irrigable  acreage  on  Indian  Reservation 
lands  used  to  calculate  rights  of  Indian  Tribes  to  waters  of 
Colorado  River,  held  not  relitigable  in  interest  of  finality 
in  regard  to  acreage  on  reservation  lands  omitted  by 
United  States  in  making  calculations  of  Indian  Tribes' 
water  rights  established  in  prior  Supreme  Court  decree, 
75  LEd  2d  318 

CONGRESS 

Reapportionment:  New  Jersey's  reapportionment  plan  for  con- 
gressional districts  held  unconstitutional,  77  L  Ed  2d  133 

Veto:  one-house  congressional  veto  provision  in  §  244(c)(2)  of 
Immigration  and  Nationality  Act  held  unconstitutional,  77 
LEd  2d  317 
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CONSENT  AND  APPROVAL 

Abortion  (this  index) 

Clayton  Act  diclosure  provision  (15  USCS  §  15f(b)),  held  not 
to  authorize  Attorney  General's  turnover  of  grand  jury 
materials  to  state  attorney  general  who  has  not  complied 
with  judicially-developed  standards  implementing  Rule 
6(e)  of  Federal  Rules  of  Criminal  Procedure,  75  L  Ed  2d 
281 

Easements:  state  gubernatorial  consent  to  federal  acquisition 
of  wetlands  easements,  held  required  and  not  revocable; 
United  States'  ability  to  acquire  easements  pursuant  to 
state  consent  previously  given,  held  not  restricted  by 
North  Dakota  legislation,  75  L  Ed  2d  77 

Electoral  plan:  District  Court's  conclusion  that  city's  electoral 
plan  following  expansion  of  city  could  not  be  approved 
under  §5  of  Voting  Rights  Act  of  1965  (42  USCS 
§  1973c)  without  elimination  of  majority  vote  requirement 
for  two  at-large  city  council  seats,  held  not  to  be  in  error, 
74  L  Ed  2d  334 

Generic  drug  product,  held  to  be  new  drug  requiring  Food 
and  Drug  Administration  approval  prior  to  marketing,  75 
L  Ed  2d  198 

Search:  suspect's  consent  to  search  luggage,  held  tainted  by 
illegal  detention  at  airport  so  as  to  be  ineffective  to  justify 
search  where  law  enforcement  officers'  actions  exceeded 
permissible  bounds  of  investigative  stop,  75  L  Ed  2d  229 

CONSEQUENCES 

Jury  instructions:  Connecticut  Supreme  Court's  reversal  of 
convictions  for  attempted  murder  and  robbery  on  ground 
that  due  process  was  violated  by  jury  instruction  that  every 
person  is  conclusively  presumed  to  intend  natural  and 
necessary  consequences  of  his  act,  affirmed,  74  L  Ed  2d 
823 

CONSPIRACY 

Discrimination  (this  index) 

CONSTITUTIONAL  LAW 

Bar  admission:  United  States  District  Courts,  in  challenges  to 
state  court  decisions  arising  out  of  judicial  proceedings, 
held  not  to  have  subject  matter  jurisdiction,  but  held  to 
have  jurisdiction  over  complaints  involving  general  attack 
on  constitutionalitv  of  state  bar  admission  rules,  75  L  Ed 
2d  206 
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CONSTITUTIONAL  LAW— Cont'd 

Commerce  Clause  (this  index) 

Contracts:  Kansas  statute  regulating  price  of  natural  gas,  held 
to  not  impair  energy  company's  contracts  with  public 
utility  in  violation  of  contract  clause,  74  L  Ed  2d  569 

Cruel  and  Unusual  Punishment  (this  index) 

Due  Process  (this  index) 

Elections  (this  index) 

Fifth  Amendment  (this  index) 

First  Amendment  (this  index) 

Fourteenth  Amendment  (this  index) 

Indians:  extent  of  irrigable  acreage  on  Indian  Reservation 
lands  used  to  calculate  rights  of  Indian  Tribes  to  waters  of 
Colorado  River,  held  not  relitigable  in  interest  of  finality 
in  regard  to  acreage  on  reservation  lands  omitted  by 
United  States  in  making  calculations  of  Indian  Tribes' 
water  rights  established  in  prior  Supreme  Court  decree, 
75  LEd  2d  318 

Sales  and  Use  Tax  (this  index) 

Search  and  Seizure  (this  index) 

Self-incrimination  (this  index) 

Supremacy  Clause  (this  index) 

Tenth  Amendment  (this  index) 

CONSTRUCTION  AND  INTERPRETATION 

Administrative  interpretation:  NHTSA's  rescission  of  motor 
vehicle  passive  restraint  standard  held  arbitrary  and  capri- 
cious, 77  L  Ed  2d  443 

Bankruptcy:  lien  avoidance  provisions  of  Bankruptcy  Reform 
Act  of  1978  (11  USCS  §  522(f)(2)),  held  not 'to  apply 
retroactively  to  liens  established  before  enactment  date  of 
Act,  74  L  Ed  2d  235 

California  loitering  statute  requiring  "credible  and  reliable" 
identification  at  police  request  held  unconstitutionally 
vague,  75  L  Ed  2d  903 

California  statute  imposing  moratorium  on  certification  of  new 
nuclear  plants  until  state  energy  commission  finds  that 
there  exists  demonstrated  technology  or  means  for  dis- 
posal of  high  level  nuclear  waste,  held  not  pre-empted  by 
Atomic  Energy  Act  of  1954  (42  USCS  §§2011  et  seq.), 
construction  of,  75  L  Ed  2d  752 
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CONSTRUCTION  AND  INTERPRETATION— Cont'd 

Clayton  Act:  Section  8  of  Clayton  Act  held  not  to  bar  inter- 
locking directorates  between  bank  and  competing  insur- 
ance company,  76  L  Ed  2d  456 

Government  contracts:  Comptroller  General,  held  allowed  to 
inspect  government  contractor's  records  of  direct  costs 
but  not  records  of  indirect  costs  under  10  USCS  §  2313(b) 
and  41  USCS  §  254(c),  75  L  Ed  2d  580 

National  Environmental  Policy  Act:  National  Environmental 
Policy  Act  (42  USCS  §§4321  et  seq.),  held  not  to  require 
Nuclear  Regulatory  Commission,  in  deciding  whether  to 
permit  power  company  to  resume  operation  of  nuclear 
power  plant,  to  consider  whether  risk  of  accident  might 
cause  harm  to  psychological  health  and  community  well- 
being  of  residents  of  surrounding  area,  75  L  Ed  2d  534 

Presidential  candidate:  Ohio  statute  requiring  independent 
candidate  for  President  to  file  statement  of  candidacy  in 
March  in  order  to  appear  on  general  election  ballot  in 
November,  held  to  place  unconstitutional  burden  on  vot- 
ing and  associational  rights  of  candidate's  supporters,  75 
L  Ed  2d  547 

CONSTRUCTION  WORK 

Building  and  Construction  (this  index) 

CONTAINERS 

Search  and  seizure 

-  monitoring  beeper  signals  from  radio  transmitter  that  was 

placed  in  container  of  chloroform,  held  not  to  invade 
any  legitimate  expectation  of  privacy  and  not  to  consti- 
tute search  or  seizure  under  Fourth  Amendment,  75  L 
Ed  2d  55 

-  warrantless  reopening  of  sealed  container  after  prior  legal 

search  and  controlled  delivery  held  valid  absent  sub- 
stantial likelihood  that  container  contents  were  changed, 
77  L  Ed  2d  1003 

CONTEMPT 

Self-incrimination:  corporation  president  held  not  to  have  met 
burden  of  production  in  defense  to  contempt  hearing  for 
failing  to  produce  records  for  Internal  Revenue  Service  by 
declaring  not  to  have  possession  or  control  of  records  and 
refusing  cross-examination  on  ground  of  Fifth  Amend- 
ment privilege  against  self-incrimination,  75  L  Ed  2d  521 
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CONTENT  DISCRIMINATION 

School  mail  system:  union's  differential  access  to  school  mail 
system,  held  not  violative  of  First  Amendment  or  equal 
protection  clause  of  Fourteenth  Amendment,  74  L  Fid  2d 
794 

CONTINUANCES 

Assistance  of  counsel:  state  trial  court's  denial  of  continuance 
until  public  defender  initially  assigned  to  defend  accused 
was  available,  held  not  to  violate  defendant's  Sixth 
Amendment  right  to  counsel,  75  L  Ed  2d  610 

CONTRACEPTIVES 

Advertising:  ban  on  mailings  under  39  USCS  §  3001(e)(2)  held 
violative  of  First  Amendment  as  applied  to  unsolicited 
mailings  advertising  contraceptives,  77  L  Ed  2d  469 

CONTRACT  CLAUSE 

Price  escalation:  Kansas  statute  regulating  price  of  natural  gas, 
held  to  not  impair  energy  company's  contracts  with  public 
utility  in  violation  of  contract  clause,  74  L  Ed  2d  569 

CONTRACTORS 

Inspection:  Comptroller  General,  held  allowed  to  inspect  gov- 
ernment contractor's  records  of  direct  costs  but  not  re- 
cords of  indirect  costs  under  10  USCS  §  2313(b)  and  41 
USCS  §  254(c),  75  L  Ed  2d  580 

Supremacy  clause:  imposition  of  state  of  Washington's  sales 
tax  on  federal  contractors,  held  not  to  violate  supremacy 
clause  of  United  States  Constitution  (Art  VI,  cl  2),  75  L 
Ed  2d  264 

CONTRACTS  AND  AGREEMENTS 

Arbitration:  Federal  District  Court's  stay  of  federal  suit  seeking 
arbitration  under  §4  of  Arbitration  Act  (9  USCS  §4),  in 
deference  to  parallel  litigation  in  North  Carolina  state 
court,  held  appealable  to  Federal  Court  of  Appeals  under 
28  USCS  §  1291,  and  improper  as  not  having  met  requi- 
site exceptional  circumstances  for  surrender  of  jurisdic- 
tion, 74  L  Ed  2d  765 

Breach  of  Contract  (this  index) 

Collective  Bargaining  (this  index) 

National  Labor  Relations  Act:  unrepudiated  prehire  construc- 
tion industry  agreements  held  enforceable  under  Taft- 
Hartley  §  301,  even  by  minority  union,  75  L  Ed  2d  830 
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CONTRACTS  AND  AGREEMENTS— Cont'd 

Pecos  River  Compact:  Supreme  Court  held  not  authorized 
under  Pecos  River  Compact  to  designate  third  party  to 
cast  tie-breaking  votes  on  Pecos  River  Commission's  water 
allocation  disputes,  77  L  Ed  2d  1 

Public  utility:  Kansas  statute  regulating  price  of  natural  gas, 
held  to  not  impair  energy  company's  contracts  with  public 
utility  in  violation  of  contract  clause,  74  L  Ed  2d  569 

Public  Works  and  Contracts  (this  index) 

Severance  taxes:  Alabama  statute  prohibiting  oil  and  gas  pro- 
ducers from  passing  on  severance  tax  increase  to  purchas- 
ers held  pre-empted  by  federal  law  as  to  sale  of  gas  in 
interstate  commerce,  but  pass-through  prohibition  and 
rovaltv-owner  exemption  held  constitutional,  76  L  Ed  2d 
497 

Strike  replacements'  discharge:  strike  replacements'  state  court 
suit  against  employer  for  discharge  after  strike  held  not 
pre-empted  by  federal  labor  laws,  77  L  Ed  2d  798 

CONTRIBUTIONS 

Elections  (this  index) 

National  Labor  Relations  Board,  held  not  required  to  provide 
make-whole  remedy  for  violation  of  8(e)  of  National  Labor 
Relations  Act  (29  USCS  §  158(e)),  74  L  Ed  2d  523 

CONTROLLED  SUBSTANCES 

Drugs  and  Narcotics  (this  index) 

Intoxication  and  Intoxicating  Liquors  (this  index) 

CONTROLS 

Contracts:  Kansas  statute  regulating  price  of  natural  gas,  held 
to  not  impair  energy  company's  contracts  with  public 
utility  in  violation  of  contract  clause,  74  L  Ed  2d  569 

CONVEYANCES 

Sales  and  Exchanges  (this  index) 

CONVICTION  AND  ACQUITTAL 

Double  Jeopardy:  conviction  and  sentencing  of  criminal  defen- 
dant at  single  trial  on  both  charges  of  first-degree  robbery 
and  armed  criminal  action,  held  not  to  violate  double 
jeopardy  clause  of  Fifth  Amendment,  74  L  Ed  2d  535 

Guilty  plea:  guilty  plea  in  state  court  held  not  to  preclude 
§  1983  action  to  recover  damages  for  alleged  Fourth 
Amendment  violation,  76  L  Ed  2d  595 
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CONVICTION  AND  ACQUITTAl^Cont'd 

Insanity:  acquittal  by  reason  of  insanity  held  sufficiently  proba- 
tive under  due  process  clause  to  justify  confinement  in 
mental  institution  for  indefinite  period,  77  L  Ed  2d  694 

Murder  (this  index) 

Prior  Convictions  (this  index) 

Probation:  conviction  of  youth  offender  who  had  been  placed 
on  probation  under  Federal  Youth  Corrections  Act  of 
1950  (18  USCS  §§  5005  et  seq.),  held  not  to  be  automati- 
cally set  aside  after  youth  served  full  term  of  probation 
where  court  had  not  exercised  its  discretion  to  discharge 
him  unconditionally  prior  to  expiration  of  maximum  pe- 
riod of  probation,  75  L  Ed  2d  359 

Reinstatement:  customs'  boarding  vessel  for  document  check, 
without  suspicion  of  wrongdoing,  held  not  to  violate 
Fourth  Amendment,  77  L  Ed  2d  22 


CORPORATIONS 

Contempt:  corporation  president  held  not  to  have  met  burden 
of  production  in  defense  to  contempt  hearing  for  failing 
to  produce  records  for  Internal  Revenue  Service  by  de- 
claring not  to  have  possession  or  control  of  records  and 
refusing  cross-examination  on  ground  of  Fifth  Amend- 
ment privilege  against  self-incrimination,  75  L  Ed  2d  521 

Franchise  tax:  California  corporate  franchise  tax  employing 
unitary  business  principle  held  valid  and  applicable  to 
corporation  and  its  overseas  subsidiaries,  77  L  Ed  2d  545 

Political  contributions:  definition  of  word  "member"  under  2 
USCS  §  441b(b)(4)(C),  which  restricts  solicitation  of  politi- 
cal contributions  for  segregated  fund  by  corporation  with- 
out capital  stock  to  its  members,  held  not  to  include 
solicitated  persons  merely  because  they  previously  made 
contributions  to  corporation,  and  held,  as  construed,  to 
not  violate  right  of  association,  74  L  Ed  2d  364 

Securities  regulations:  tippee  of  material  nonpublic  informa- 
tion held  not  to  have  violated  federal  securities  laws  by 
repeating  allegations  of  corporation's  fraud  to  investors, 
77  LEd  2d  911 

Tax  benefit  rule,  held  to  ordinarily  apply  to  require  inclusion 
of  income  when  events  occur  that  are  fundamentally 
inconsistent  with  earlier  deduction  unless  nonrecognition 
provision  of  Internal  Revenue  Code  prevents  it,  75  L  Ed 
2d  130 
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CORRECTIONAL  INSTITUTIONS 
Prisoners  and  Prisons  (this  index) 

COSTS,  FEES,  AND  EXPENSES 

Attorneys'  Fees  (this  index) 

Compensation  (this  index) 

Hospital  reimbursement:  city  held  not  constitutionally  required 
to  reimburse  hospital  for  care  furnished  suspect  wounded 
by  city  police,  77  L  Ed  2d  605 

Indemnification  (this  index) 

Initiation  fees:  National  Labor  Relations  Board  held  not  re- 
quired to  provide  make-whole  remedy  for  violation  of  8(e) 
of  National  Labor  Relations  Act  (29  USCS  §  158(e)),  74  L 
Ed  2d  523 

Price  (this  index) 

Rates  and  Charges  (this  index) 

Tax  benefit  rule,  held  to  ordinarily  apply  to  require  inclusion 
of  income  when  events  occur  that  are  fundamentally 
inconsistent  with  earlier  deduction  unless  nonrecognition 
provision  of  Internal  Revenue  Code  prevents  it,  75  L  Ed 
2d  130 

Tax  deductions:  state  statute  providing  tax  deduction  for 
public  and  private  school  expenses  held  not  violative  of 
establishment  clause  of  First  Amendment,  77  L  Ed  2d  721 

COUNCIL  OF  CITY 

Electoral  plan:  District  Court's  conclusion  that  city's  electoral 
plan  following  expansion  of  city  could  not  be  approved 
under  §  5  of  Voting  Rights  Act  of  1965  (42  USCS 
§  1973c)  without  elimination  of  majority  vote  requirement 
for  two  at-large  city  council  seats,  held  not  to  be  in  error, 
74  L  Ed  2d  334 

COUNSEL 
Attorneys  (this  index) 

COUNSELING 

Abortion:  ordinance  provisions  requiring  all  second  trimester 
abortions  to  be  performed  in  hospital  and  dealing  with 
parental  consent,  informed  consent,  24  hour  waiting  pe- 
riod, and  disposal  of  fetal  remains  held  unconstitutional, 
76  L  Ed  2d  687 
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COUNTERCLAIMS 

International  law:  American  bank  held  entitled  to  setoff,  in  suit 
against  it  by  Cuba's  exclusive  agent  in  foreign  trade,  for 
value  of  its  expropriated  Cuban  assets,  77  L  Ed  2d  46 

COURT  OF  APPEALS 

Arbitration:  Federal  District  Court's  stay  of  federal  suit  seeking 
arbitration  under  §  4  of  Arbitration  Act  (9  USCS  §  4),  in 
deference  to  parallel  litigation  in  North  Carolina  state 
court,  held  appealable  to  Federal  Court  of  Appeals  under 
28  USCS  §  1291,  and  improper  as  not  having  met  requi- 
site exceptional  circumstances  for  surrender  of  jurisdic- 
tion, 74  L  Ed  2d  765 

Interstate  Commerce  Commission  rate  orders:  Federal  Court 
of  Appeals  that  rejected  Interstate  Commerce  Commission 
rate  orders  held  without  power  to  freeze  rate  prior  to 
decision  by  Commission  as  to  what  reasonable  rate  should 
be,  74  L  Ed  2d  3 1 1 

COURTS 

Consistency:  state  regulation  of  cooperative's  wholesale  elec- 
tricity rates  held  not  barred  by  supremacy  and  commerce 
clauses,  76  L  Ed  2d  1 

District  Courts  (this  index) 

Injunctions  (this  index) 

Judicial  remedies:  federal  employees  held  without  judicial 
damages  remedy  for  First  Amendment  violations  by  supe- 
riors, 76  L  Ed  2d  648 

Juvenile  Courts  and  Delinquents  (this  index) 

Military  personnel:  enlisted  military  personnel  held  unable  to 
maintain  damages  action  against  superior  officers  for  vio- 
lation of  constitutional  rights  in  course  of  militarv  service, 
76  L  Ed  2d  586 

Ripeness:  California  statute  imposing  moratorium  on  certifica- 
tion of  new  nuclear  plants  until  state  energy  commission 
finds  that  there  exists  demonstrated  technology  or  means 
for  disposal  of  high  level  nuclear  waste,  held  not  pre- 
empted by  Atomic  Energv  Act  of  1954  (42  USCS  §§2011 
et  seq.),  75  L  Ed  2d  752 

Supreme  Court  (this  index) 

CREDITORS 

Bankruptcy  and  Insolvency  (this  index) 
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CRIMES  AND  OFFENSES 

As  to  particular  crimes  or  procedures,  see  specific  topics 

CRIMINAL  RECORD 

Death  sentence:  Florida  death  sentence  held  valid  despite  trial 
court's  consideration  of  accused's  prior  record  in  violation 
of  state  law,  77  L  Ed  2d  1134 

Firearms  disabilities  imposed  by  18  USCS  §§922  (g)(1)  and 
(h)(1)  held  not  removed  by  state  expunction  of  criminal 
record  of  guilty  plea  to  concealed  weapon  charge,  74  L  Ed 
2d  845 

CROSS-EXAMINATION 

Prosecutorial  conduct:  reversal  of  criminal  conviction  to  pun- 
ish prosecutorial  misconduct  held  improper  where  error 
was  harmless,  76  L  Ed  2d  96 

Self-incrimination:  corporation  president  held  not  to  have  met 
burden  of  production  in  defense  to  contempt  hearing  for 
failing  to  produce  records  for  Internal  Revenue  Service  by 
declaring  not  to  have  possession  or  control  of  records  and 
refusing  cross-examination  on  ground  of  Fifth  Amend- 
ment privilege  against  self-incrimination,  75  L  Ed  2d  521 

CRUDE  OIL  WINDFALL  PROFIT  TAX  ACT 

Uniformity  clause:  Crude  Oil  Windfall  Profit  Tax  Act  held 
constitutional  under  uniformity  clause,  76  L  Ed  2d  427 

CRUEL  AND  UNUSUAL  PUNISHMENT 

Life  sentence:  Eighth  Amendment  held  to  proscribe  life  sen- 
tence without  possibility  of  parole  for  seventh  nonviolent 
felony,  77  L  Ed  2d  637 

Medical  care:  city  held  not  constitutionally  required  to  reim- 
burse hospital  for  care  furnished  suspect  wounded  by  citv 
police,  77  L  Ed  2d  605 

CUMULATIVE  SENTENCING 

Double  jeopardy:  conviction  and  sentencing  of  criminal  defen- 
dant at  single  trial  on  both  charges  of  first-degree  robbery 
and  armed  criminal  action,  held  not  to  violate  double 
jeopardy  clause  of  Fifth  Amendment,  74  L  Ed  2d  535 

CURRENCY 

Money  (this  index) 
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CUSTODY 
Detention  (this  index) 
Habeas  Corpus  (this  index) 
Prisons  and  Prisoners  (this  index) 

CUSTOMERS 

Price  discrimination:  meeting-competition  defense  of  §  2(b)  of 
Clayton  Act,  as  amended  by  Robinson-Patman  Act  (15 
USCS  §  13(b)),  held  not  so  inflexible  as  to  be  available 
only  if  seller  sets  its  lower  prices  on  customer-by-customer 
basis  and  creates  price  discrimination  by  lowering  rather 
than  by  raising  prices,  75  L  Ed  2d  174 

CUSTOMS 

Forfeiture:  18-month  delay  in  filing  civil  proceeding  for  forfei- 
ture of  currency  seized  by  customs  officials  held  not  to 
violate  claimant's  right  to  due  process  of  law,  76  L  Ed  2d 
143 

Search  and  seizure:  customs'  boarding  vessel  for  document 
check,  without  suspicion  of  wrongdoing,  held  not  to  vio- 
late Fourth  Amendment,  77  L  Ed  2d  22 

Warehouses:  state  ad  valorem  personal  property  taxes  on 
imported  goods  stored  under  bond  in  customs  warehouse, 
destined  for  foreign  markets,  and  exempt  from  customs 
duties  pursuant  to  19  USCS  §  1557(a),  held  pre-empted 
by  Congress'  regulation  of  customs  duties,  74  L  Ed  2d 
323 

DAMAGE  AND  INJURY 

Marine  construction  worker  who  was  injured  while  performing 
his  job  upon  actual  navigable  waters,  held  engaged  in 
maritime  employment  within  meaning  of  §  2(3)  of  Long- 
shoremen's and  Harbor  Workers'  Compensation  Act  (33 
USCS  §  902(3)),  74  L  Ed  2d  465 

Misrepresentation:  homeowner's  claim  for  negligence  by  Farm- 
ers Home  Administration  officials  in  supervising  construc- 
tion of  house,  held  not  to  arise  out  of  misrepresentation 
within  meaning  of  Federal  Tort  Claims  Act  provision  (28 
USCS  §  2680(h))  and  therefore  not  barred  by  that  provi- 
sion, 75  L  Ed  2d  67 
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DAMAGE  AND  INJURY— Cont'd 

National  Environmental  Policy  Act:  National  Environmental 
Policy  Act  (42  USCS  §§4321  et  seq.),  held  not  to  require 
Nuclear  Regulatory  Commission,  in  deciding  whether  to 
permit  power  company  to  resume  operation  of  nuclear 
power  plant,  to  consider  whether  risk  of  accident  might 
cause  harm  to  psychological  health  and  community  well- 
being  of  residents  of  surrounding  area,  75  L  Ed  2d  534 

DAMAGES 

Backpay  (this  index) 

Civil  Rights  Act  Title  VI  regulations  held  to  warrant  relief,  but 
not  compensatory  relief,  absent  discriminatory  intent,  77  L 
Ed  2d  866 

Collective  bargaining  agreements:  limitation  period  of  29 
USCS  §  160(b)  held  applicable  to  employee's  suit  against 
an  employer  and  union,  for  breach  of  collective  bargaining 
agreement  and  duty  of  fair  representation,  respectively,  75 
L  Ed  2d  476 

Discrimination  (this  index) 

Forest  mismanagement:  United  States  held  accountable  in 
money  damages  for  alleged  mismanagement  of  forest 
resources  on  allotted  Quinault  Indian  Reservation  lands, 
77  L  Ed  2d  580 

Injunctions:  citizen  subjected  to  police  chokehold  held  not 
entitled  to  federal  court  injunction  against  future  police 
chokeholds,  75  L  Ed  2d  675 

Longshoremen's  and  Harbor  Workers'  Compensation  Act: 
federal  law  held  governing  as  to  rate  of  discounting  lost 
future  earnings  recoverable  against  vessel  owner  notwith- 
standing receipt  of  compensation,  76  L  Ed  2d  768 

Military  personnel:  enlisted  military  personnel  held  unable  to 
maintain  damages  action  against  superior  officers  for  vio- 
lation of  constitutional  rights  in  course  of  military  service, 
76  L  Ed  2d  586 

Perjury:  42  USCS  §  1983,  held  not  to  authorize  convicted  state 
defendant  to  assert  damages  claim  against  police  officer 
for  giving  perjured  testimony  at  defendant's  criminal  trial, 
75  L  Ed  2d  96 

Prejudgment  interest:  award  of  prejudgment  interest  in  patent 
infringement  suit  held  proper,  76  L  Ed  2d  21 1 
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DAMAGES— Cont'd 

Public  employees:  federal  employees  held  without  judicial 
damages  remedy  for  First  Amendment  violations  by  supe- 
riors, 76  L  Ed  2d  648 

Unfair  labor  practices:  prosecuting  unmeritorious  lawsuit  for 
retaliatory  purpose  held  not  unfair  labor  practice  unless 
suit  lacks  reasonable  basis,  76  L  Ed  2d  277 

DAMS 

Apportionment:  Idaho  held  not  entitled  to  decree  equitably 
apportioning  between  three  states  the  anadromous  fish  of 
the  Columbia-Snake  River  system,  77  L  Ed  2d  387 

DATE 

Time  or  Date  (this  index) 

DEAF  PERSONS 

Television:  Section  504  of  Rehabilitation  Act  (29  USCS  §  794), 
held  not  to  require  FCC  to  review  public  television  sta- 
tion's license  renewal  application  under  different  standard 
than  commercial  licensee's,  74  L  Ed  2d  705 

DEATH  SENTENCE 

Aggravating  circumstances:  death  sentence  held  not  constitu- 
tionally impaired  by  invalidity  of  one  of  several  statutory 
aggravating  circumstances  found  by  jury,  77  L  Ed  2d  235 

Criminal  record:  Florida  death  sentence  held  valid  despite  trial 
court's  consideration  of  accused's  prior  record  in  violation 
of  state  law,  77  L  Ed  2d  1134 

Instructions  to  Jury  (this  index) 

Stay  of  execution 

-  application  to  dissolve  and  vacate  stay  of  execution  granted, 

75  L  Ed  2d  806 

-  psychiatric  testimony  held  admissible  in  sentencing  hearing 

for  capital  crime;  denial  of  stay  of  execution  without 
formally  deciding  habeas  corpus  appeal  held  permissi- 
ble, 77  L  Ed  2d  1090 

DEBTORS  AND  CREDITORS 
Bankruptcy  and  Insolvency  (this  index) 

DECEDENTS'  ESTATES 

Homesteads:  26  USCS  §  7403  held  to  authorize  sale  of  delin- 
quent taxpayer's  home  when  spouse  owning  none  of 
indebtedness  has  homestead  right  in  propertv,  76  L  Ed  2d 
236 
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DECEIT 

Fraud  and  Deceit  (this  index) 

DECLARATORY  JUDGMENTS 

Actual  controversy:  citizen  subjected  to  police  chokehold  held 

not    entitled    to    federal    court    injunction    against    future 

police  chokeholds,  75  L  Ed  2d  675 
ERISA:   federal  court  held  without  jurisdiction   to  determine 

whether  state  may  collect  unpaid  taxes  by  imposing  levy 

on  ERISA  plan,  77  L  Ed  2d  420 

DECREES 

Judgments,  Orders,  and  Decrees  (this  index) 

DEDUCTIONS 

Tax  benefit  rule,  held  to  ordinarily  apply  to  require  inclusion 
of  income  when  events  occur  that  are  fundamentally 
inconsistent  with  earlier  deduction  unless  nonrecognition 
provision  of  Internal  Revenue  Code  prevents  it,  75  L  Ed 
2d  130 

DEFAMATION 

Libel:  prosecuting  unmeritorious  lawsuit  for  retaliatory  pur- 
pose held  not  unfair  labor  practice  unless  suit  lacks  rea- 
sonable basis,  76  L  Ed  2d  277 

DEFENSES 

Limitation  of  Actions  (this  index) 

Price  discrimination:  meeting-competition  defense  of  §  2(b)  of 
Clayton  Act,  as  amended  by  Robinson-Patman  Act  (15 
USCS  §  13(b)),  held  not  so  inflexible  as  to  be  available 
only  if  seller  sets  its  lower  prices  on  customer-by-customer 
basis  and  creates  price  discrimination  by  lowering  rather 
than  by  raising  prices,  75  L  Ed  2d  174 

DELAY 

Laches  and  Delay  (this  index) 

DEMOTION 

First  Amendment:  federal  employees  held  without  judicial 
damages  remedy  for  First  Amendment  violations  by  supe- 
riors, 76  L  Ed  2d  648 

DEPORTATION 

Immigration  and  Naturalization  (this  index) 
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DEPOSITIONS  AND  DISCOVERY 

Clayton  Act  disclosure  provision  (15  USCS  §  15f(b)),  held  not 
to  authorize  Attorney  General's  turnover  of  grand  jury 
materials  to  state  attorney  general  who  has  not  complied 
with  judicially-developed  standards  implementing  Rule 
6(e)  of  Federal  Rules  of  Criminal  Procedure,  75  L  Ed  2d 
281 

Grand  Juries  (this  index) 

Immunity:  deponent's  civil  deposition  testimony  closely  track- 
ing prior  immunized  testimony,  held  not  be  immunized 
testimony  within  meaning  of  18  USCS  §  6002,  and  not 
able  to  be  compelled  over  valid  assertion  of  Fifth  Amend- 
ment privilege,  74  L  Ed  2d  430 

DETECTIVE 

Search:  suspect's  consent  to  search  luggage,  held  tainted  by 
illegal  detention  at  airport  so  as  to  be  ineffective  to  justify 
search  where  law  enforcement  officers'  actions  exceeded 
permissible  bounds  of  investigative  stop,  75  L  Ed  2d  229 

DETENTION 
Arrest  (this  index) 
Search  and  seizure 

-  investigative  stop:  suspect's  consent  to  search  luggage,  held 

tainted  by  illegal  detention  at  airport  so  as  to  be  ineffec- 
tive to  justify  search  where  law  enforcement  officers' 
actions  exceeded  permissible  bounds  of  investigative 
stop,  75  L  Ed  2d  229 

-  temporary    detention    of  luggage    for    exposure    to    trained 

narcotics  detection  dog  held  not  to  violate  Fourth 
Amendment,  but  90-minute  detention  of  luggage  held 
unreasonable,  77  L  Ed  2d  110 

DISABILITIES 

Firearms  disabilities  imposed  by  18  USCS  §§  922  (g)(1)  and 
(h)(1)  held  not  removed  by  state  expunction  of  criminal 
record  of  guilty  plea  to  concealed  weapon  charge,  74  L  Ed 
2d  845 

Television:  Section  504  of  Rehabilitation  Act  (29  USCS  §  794), 
held  not  to  require  FCC  to  review  public  television  sta- 
tion's license  renewal  application  under  different  standard 
than  commercial  licensee's,  74  L  Ed  2d  705 
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DISABILITY  BENEFITS 

Pre-emption:  New  York's  human  rights  law  held  pre-empted 
with  respect  to  ERISA  benefit  plans,  but  disability  benefits 
law  held  not  pre-empted  by  ERISA,  77  L  Ed  2d  490 

Pregnancy:  employer's  health  plan  for  limiting  pregnancy  cov- 
erage for  employees'  spouses,  but  not  for  female  employ- 
ees, held  unlawfully  discriminatory  against  male  employ- 
ees, 77  L  Ed  2d  89 

Social  Security:  use  of  medical-vocational  guidelines  in  deter- 
mining claimant's  right  to  Social  Security  disability  bene- 
fits held  not  to  conflict  with  Social  Security  Act,  76  L  Ed 
2d  66 

DISCHARGE  FROM  EMPLOYMENT 

Burden  of  proof:  requirement  that  employer  prove  that  em- 
ployee would  have  been  fired  even  if  he  had  not  been 
involved  with  union  held  consistent  with  National  Labor 
Relations  Act,  76  L  Ed  2d  667 

Damages:  apportionment  of  damages  between  employer  and 
labor  union,  held  required  where  employee  established 
employer's  wrongful  discharge  and  union's  breach  of  duty 
of  fair  representation,  74  L  Ed  2d  402 

Public  officers  and  employees:  discharge  of  state  government 
employee  for  distributing  questionnaire  concerning  inter- 
nal office  affairs,  held  not  violative  of  First  Amendment, 
75  L  Ed  2d  708 

Strike  replacements'  discharge:  strike  replacements'  state  court 
suit  against  employer  for  discharge  after  strike  held  not 
pre-empted  by  federal  labor  laws,  77  L  Ed  2d  798 

DISCIPLINE 

Imposition  of  more  severe  sanctions  on  union  officials  than  on 
other  employees  for  participating  in  unlawful  work  stop- 
page, held  to  violate  §  8(a)(3)  of  National  Labor  Relations 
Act  (29  USCS  §  158(a)(3))  where  union  had  not  imposed 
contractual  duties  on  its  officials  to  ensure  integrity  of  no- 
strike  clause,  75  L  Ed  2d  387 

Prisoner:  informal,  nonadversary  evidentiary  review  for  pris- 
oner who  was  removed  from  general  prison  population 
and  confined  to  administrative  segregation  following 
prison  riot,  held  to  satisfy  requirements  of  due  process 
clause  of  Fourteenth  Amendment,  74  L  Ed  2d  675 
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DISCLOSURE 

Freedom  of  Information  Act:  agency  attorney  work  product 
held  exempt  from  mandatory  FOIA  disclosure  without 
regard  to  status  of  litigation  for  which  it  was  prepared,  76 
L  Ed  2d  387 

Grand  Juries  (this  index) 

DISCOUNT  RATE 

Damages:  federal  law  held  governing  as  to  rate  of  discounting 
lost  future  earnings  recoverable  against  vessel  owner  not- 
withstanding receipt  of  compensation,  76  L  Ed  2d  768 

DISCOVERY 

Depositions  and  Discovery  (this  index) 

DISCRETION 

Death  sentence:  death  sentence  held  not  constitutionally  im- 
paired by  invalidity  of  one  of  several  statutory  aggravating 
circumstances  found  by  jury,  77  L  Ed  2d  235 

Probation:  conviction  of  youth  offender  who  had  been  placed 
on  probation  under  Federal  Youth  Corrections  Act  of 
1950  (18  USCS  §§  5005  et  seq.),  held  not  to  be  automati- 
cally set  aside  after  youth  served  full  term  of  probation 
where  court  had  not  exercised  its  discretion  to  discharge 
him  unconditionally  prior  to  expiration  of  maximum  pe- 
riod of  probation,  75  L  Ed  2d  359 

Tax  sale  of  property:  26  USCS  §  7403  held  to  authorize  sale  of 
delinquent  taxpayer's  home  when  spouse  owning  none  of 
indebtedness  has  homestead  right  in  property,  76  L  Ed  2d 
236 

DISCRIMINATION 

Arbitration:  arbitral  award  of  backpay  damages  under  collec- 
tive bargaining  agreement  for  layoffs  pursuant  to  agree- 
ment with  EEOC  held  enforceable,  76  L  Ed  2d  298 

Attorneys'  fees:  civil  rights  plaintiffs'  attorney  fee  award  held 
limited  by  extent  of  success,  76  L  Ed  2d  40 

Bank  tax:  Tennessee  bank  tax,  under  which  taxable  net  earn- 
ings of  bank  included  interest  from  federal  obligations, 
but  not  interest  from  state's  own  obligations,  held  discrim- 
inatory under  31  USCS  §  742,  and  therefore  to  violate 
immunity  of  federal  obligations  from  state  and  local  taxa- 
tion, 74  L  Ed  2d  562 
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DISCRIMINATION— Cont'd 

Civil  Rights  Act  (this  index) 

Class  Actions  (this  index) 

Commerce  clause:  extension  of  Age  Discrimination  in  Employ- 
ment Act  (29  USCS  §§621  et  seq.)  to  state  and  local 
governments,  held  to  be  valid  exercise  of  congressional 
powers  under  commerce  clause  (Art  I,  §  8,  cl  3),  75  L  Ed 
2d  18 

Conspiracy 

-  allegations  of  racial  or  class-based  invidiously  discriminatory 

animus,  held  not  required  to  establish  cause  of  action 
under  first  part  of  42  USCS  §  1985(2),  75  L  Ed  2d  413 

-  private   conspiracy   to   infringe   First   Amendment   rights   of 

nonunion    employees    held    not    to    violate    civil    rights 
statute,  77  L  Ed  2d  1049 
Damages 

-  citizen  subjected   to  police  chokehold  held  not  entitled   to 

federal  court  injunction  against  future  police  choke- 
holds,  75  L  Ed  2d  675 

-  Civil  Rights  Act  Title  VI  regulations  held  to  warrant  relief, 

but  not  compensatory  relief,  absent  discriminatory  in- 
tent, 77  L  Ed  2d  866 

-  guilty  plea  in  state  court  held  not  to  preclude  §  1983  action 

to  recover  damages  for  alleged  Fourth  Amendment 
violation,  76  L  Ed  2d  595 

-  perjury:  42  USCS   §  1983,  held  not  to  authorize  convicted 

state  defendant  to  assert  damages  claim  against  police 
officer  for  giving  perjured  testimony  at  defendant's 
criminal  trial,  75  L  Ed  2d  96 

-  punitive   damages   in   action   under  42   USCS    §  1983,   held 

available    when    defendant's    conduct    is    shown    to    be 
motivated  by  evil  motive  or  intent  or  when  it  involves 
reckless   or   callous   indifference   to   federally   protected 
rights  of  others,  75  L  Ed  2d  632 
Death  sentence:  Florida  death  sentence  held  valid  despite  trial 
court's  consideration  of  accused's  prior  record  in  violation 
of  state  law,  77  L  Ed  2d  1134 
Elections  (this  index) 

Employment  discrimination,  see  lines  throughout  this  topic 
Limitation  of  class  actions.  Class  Actions  (this  index) 
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DISCRIMINATION— Cont'd 

Meeting-competition  defense  of  §  2(b)  of  Clayton  Ad,  as 
amended  by  Robinson-Patman  Act  (15  USCS  §  13(b)), 
held  not  so  inflexible  as  to  be  available  only  if  seller  sets 
its  lower  prices  on  customer-by-customer  basis  and  creates 
price  discrimination  by  lowering  rather  than  by  raising 
prices,  75  L  Ed  2d  174 

No-strike  clause:  imposition  of  more  severe  sanctions  on  union 
officials  than  on  other  employees  for  participating  in 
unlawful  work  stoppage,  held  to  violate  §  8(a)(3)  of  Na- 
tional Labor  Relations  Act  (29  USCS  §  158(a)(3))  where 
union  had  not  imposed  contractual  duties  on  its  officials 
to  ensure  integrity  of  no-strike  clause,  75  L  Ed  2d  387 

Pharmaceutical  products:  sale  of  pharmaceutical  products  to 
state  and  local  government  hospitals  for  resale  in  competi- 
tion with  private  pharmacies,  held  not  exempt  from  pro- 
scriptions of  Robinson-Patman  Act  (15  USCS  §  13),  74  L 
Ed  2d  882 

Pre-emption:  New  York's  human  rights  law  held  pre-empted 
with  respect  to  ERISA  benefit  plans,  but  disability  benefits 
law  held  not  pre-empted  by  ERISA,  77  L  Ed  2d  490 

Price  discrimination.  Robinson-Putnam  Act  (this  index) 

Prisoners:  transfer  of  state  prisoner  from  Hawaii  to  California 
held  not  to  violate  due  process,  75  L  Ed  2d  813 

Public  officers  and  employees:  discharge  of  state  government 
employee  for  distributing  questionnaire  concerning  inter- 
nal office  affairs,  held  not  violative  of  First  Amendment, 
75  L  Ed  2d  708 

Race  Discrimination  (this  index) 

School  mail  system:  union's  differential  access  to  school  mail 
system,  held  not  violative  of  First  Amendment  or  equal 
protection  clause  of  Fourteenth  Amendment,  74  L  Ed  2d 
794 

Sex  Discrimination  (this  index) 

DISMISSAL  OF  ACTIONS 

Water  rights:  federal  suits  brought  by  Indian  tribes  to  adjudi- 
cate Indian  water  rights  held  subject  to  dismissal  where 
states  have  concurrent  jurisdiction,  77  L  Ed  2d  837 

DISTRICT  AND  PROSECUTING  ATTORNEYS 

Misconduct:  reversal  of  criminal  conviction  to  punish  prosecu- 
torial misconduct  held  improper  where  error  was  harm- 
less, 76  L  Ed  2d  96 
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DISTRICT  COURTS 

Arbitration:  Federal  District  Court's  stay  of  federal  suit  seeking 
arbitration  under  §  4  of  Arbitration  Act  (9  USCS  §  4),  in 
deference  to  parallel  litigation  in  North  Carolina  state 
court,  held  appealable  to  Federal  Court  of  Appeals  under 
28  USCS  §  1291,  and  improper  as  not  having  met  requi- 
site exceptional  circumstances  for  surrender  of  jurisdic- 
tion, 74  L  Ed  2d  765 

Discrimination:  allegations  of  racial  or  class-based  invidiously 
discriminatory  animus,  held  not  required  to  establish 
cause  of  action  under  first  part  of  42  USCS  §  1985(2),  75 
LEd  2d  413 

Jurisdiction:  United  States  District  Courts,  in  challenges  to 
state  court  decisions  arising  out  of  judicial  proceedings, 
held  not  to  have  subject  matter  jurisdiction,  but  held  to 
have  jurisdiction  over  complaints  involving  general  attack 
on  constitutionality  of  state  bar  admission  rules,  75  L  Ed 
2d  206 

DIVERSITY  JURISDICTION 

Foreign  sovereign  immunity:  Foreign  Sovereign  Immunities 
Act  held  not  unconstitutional  in  authorizing  foreign  plain- 
tiff to  sue  foreign  state  in  federal  court  on  nonfederal 
claim,  76  LEd  2d  81 

DIVORCE 

Homesteads:  26  USCS  §  7403  held  to  authorize  sale  of  delin- 
quent taxpayer's  home  when  spouse  owing  none  of  in- 
debtedness has  homestead  right  in  property,  76  L  Ed  2d 
236 

DOCTORS 

Physicians  (this  index) 

DOCUMENTARY  EVIDENCE 

Civil  Rights  Attorney's  Fees  Awards  Act:  civil  rights  plaintiffs' 
attorney  fee  award  held  limited  by  extent  of  success,  76  L 
Ed  2d  40 

DOGS 

Search  and  seizure:  temporary  detention  of  luggage  for  expo- 
sure to  trained  narcotics  detection  dog  held  not  to  violate 
Fourth  Amendment,  but  90-minute  detention  of  luggage 
held  unreasonable,  77  L  Ed  2d  110 
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DOMICILE  AND  RESIDENCE 

Commerce  clause:  Boston  Mayor's  executive  order  that  all 
construction  projects  funded  in  whole  or  in  part  by  city 
funds  or  funds  which  city  had  authority  to  administer  be 
performed  by  work  force  consisting  of  at  least  half  bona 
fide  residents  of  Boston,  held  not  to  violate  commerce 
clause  (Art  I,  §  8,  cl  3),  75  L  Ed  2d  1 

Schools  and  school  districts:  state  residency  requirement  for 
admission  to  tuition-free  public  schools  held  not  to  violate 
equal  protection  clause  of  Fourteenth  Amendment,  75  L 
Ed  2d  876 

DOUBLE  JEOPARDY 

Conviction  and  sentencing  of  criminal  defendant  at  single  trial 
on  both  charges  of  first-degree  robbery  and  armed  crimi- 
nal action,  held  not  to  violate  double  jeopardy  clause  of 
Fifth  Amendment,  74  L  Ed  2d  535 

DOUBLE  TAXATION 

Corporate  franchise  tax:  California  corporate  franchise  tax 
employing  unitary  business  principle  held  valid  and  appli- 
cable to  corporation  and  its  overseas  subsidiaries,  77  L  Ed 
2d  545 

DRIVING  WHILE  INTOXICATED 

Blood-alcohol  test:  admission  into  evidence  of  refusal  to  take 
blood-alcohol  test,  held  not  to  violate  Fifth  Amendment 
right  against  self-incrimination,  74  L  Ed  2d  748 

Breath  analysis  test:  Illinois  police  affidavit  as  to  arrested 
driver's  refusal  to  undergo  breath-analysis  held  not  consti- 
tutionally required  to  recite  facts  evidencing  driver's  intox- 
ication, 77  LEd  2d  1267 

DRUGS  AND  NARCOTICS 

Guilty  plea:  guilty  plea  in  state  court  held  not  to  preclude 
§  1983  action  to  recover  damages  for  alleged  Fourth 
Amendment  violation,  76  L  Ed  2d  595 

Marketing:  generic  drug  product,  held  to  be  new  drug  requir- 
ing Food  and  Drug  Administration  approval  prior  to 
marketing,  75  L  Ed  2d  198 
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DRUGS  AND  NARCOTICS— Cont'd 

Search  and  seizure 

-  balloon:    police    officer's    seizure    of   balloon    suspected    of 

containing  illegal  narcotics  from  automobile  at  routine 
driver's  license  checkpoint,  held  not  to  violate  Fourth 
Amendment  under  "plain  view"  doctrine,  75  L  Ed  2d 
502 

-  luggage:   temporary   detention   of  luggage   for  exposure   to 

trained  narcotics  detection  dog  held  not  to  violate 
Fourth  Amendment,  but  90-minute  detention  of  luggage 
held  unreasonable,  77  L  Ed  2d  110 

-  protective  search  of  passenger  compartment  of  car  during 

investigative  detention  held  valid,  77  L  Ed  2d  1201 

-  reopening  of  package:  warrantless  reopening  of  sealed  con- 

tainer after  prior  legal  search  and  controlled  delivery 
held  valid  absent  substantial  likelihood  that  container 
contents  were  changed,  77  L  Ed  2d  1003 

DRUNKENNESS 

Intoxication  and  Intoxicating  Liquors  (this  index) 

DUE  PROCESS 

Abortion:  ordinance  provisions  requiring  all  second  trimester 
abortions  to  be  performed  in  hospital  and  dealing  with 
parental  consent,  informed  consent,  24  hour  waiting  pe- 
riod, and  disposal  of  fetal  remains  held  unconstitutional, 
76  L  Ed  2d  687 

Adoption  notice:  unmarried  father  lacking  custodial,  personal, 
or  financial  relationship  with  child  held  not  entitled  to 
notice  of  child's  adoption  proceeding,  77  L  Ed  2d  614 

Bankruptcy:  lien  avoidance  provisions  of  Bankruptcy  Reform 
Act  of  1978  (11  USCS  §  522(f)(2)),  held  not  to  apply 
retroactively  to  liens  established  before  enactment  date  of 
Act,  74  L  Ed  2d  235 

Corporate  franchise  tax:  California  corporate  franchise  tax 
employing  unitary  business  principle  held  valid  and  appli- 
cable to  corporation  and  its  overseas  subsidiaries,  77  L  Ed 
2d  545 

Death  sentence:  death  sentence  held  not  constitutionally  im- 
paired by  invalidity  of  one  of  several  statutory  aggravating 
circumstances  found  by  jury,  77  L  Ed  2d  235 

First  Amendment:  private  conspiracy  to  infringe  First  Amend- 
ment rights  of  nonunion  employees  held  not  to  violate 
civil  rights  statute,  77  L  Ed  2d  1049 
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DUE  PROCESS— Cont'd 

Forfeiture:  18-month  delay  in  filing  civil  proceeding  for  forfei- 
ture of  currency  seized  by  customs  officials  held  not  to 
violate  claimant's  right  to  due  process  of  law,  76  L  Ed  2d 
143 

Habeas  corpus:  exhaustion  of  remedies  requirement  of  habeas 
corpus  statute  (28  USCS  §  2254),  held  not  satisfied  where 
petitioner  did  not  present  same  due  process  claim  in  state 
court  appeal,  74  L  Ed  2d  3 

Hospital  reimbursement:  city  held  not  constitutionally  required 
to  reimburse  hospital  for  care  furnished  suspect  wounded 
by  city  police,  77  L  Ed  2d  605 

Immigration  and  Naturalization  Service,  seeking  to  deny  ad- 
mission to  United  States  of  permanent  resident  alien  who 
left  country  briefly,  held  entitled  to  determine  admissibil- 
ity in  exclusion  hearing  rather  than  deportation  hearing, 
although  alien  held  entitled  to  due  process  in  hearing,  74 
LEd  2d  21 

Insanity:  acquittal  by  reason  of  insanity  held  sufficiently  proba- 
tive under  due  process  clause  to  justify  confinement  in 
mental  institution  for  indefinite  period,  77  L  Ed  2d  694 

Lobbying:  prohibition  against  lobbying  for  tax  exempt  status 
under  26  USCS  §  501(c)(3)  held  constitutional,  76  L  Ed 
2d  129 

Murder  (this  index) 

Prisons  and  Prisoners  (this  index) 

Residence:  state  residency  requirement  for  admission  to  tu- 
ition-free public  schools  held  not  to  violate  equal  protec- 
tion clause  of  Fourteenth  Amendment,  75  L  Ed  2d  876 

Sentence  and  punishment:  Fourteenth  Amendment  held  to 
preclude  state  court  from  automatically  revoking  proba- 
tion and  imposing  prison  term,  when  probationer  could 
not  pay  fine,  without  finding  that  he  did  not  make  bona 
fide  effort  to  pay  or  that  alternative  forms  of  punishment 
were  inadequate,  76  L  Ed  2d  221 

Taxation:  26  USCS  §  7403  held  to  authorize  sale  of  delinquent 
taxpayer's  home  when  spouse  owing  none  of  indebtedness 
has  homestead  right  in  property,  76  L  Ed  2d  236 

Tax  sales:  publication  and  posting  held  to  be  inadequate 
notice  for  mortgagee  of  tax  sale  under  due  process  clause 
of  Fourteenth  Amendment,  77  L  Ed  2d  180 
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Water  rights:  res  judicata  held  to  prevent  United  States  and 
Indian  Tribe  from  litigating  water  rights  claim  decided  in 
earlier  decree,  77  L  Ed  2d  509 

DUES 

National  Labor  Relations  Board,  held  not  required  to  provide 
make-whole  remedy  for  violation  of  8(e)  of  National  Labor 
Relations  Act  (29  USCS  §  158(e)),  74  L  Ed  2d  523 

DUMP  TRUCKS 

National  Labor  Relations  Board,  held  not  required  to  provide 
make-whole  remedy  for  violation  of  8(e)  of  National  Labor 
Relations  Act  (29  USCS  §  158(e)),  74  L  Ed  2d  523 

DURESS 

Coercion  and  Duress  (this  index) 

EARNINGS 

Income  or  Earnings  (this  index) 

EASEMENTS 

Wetlands:  state  gubernatorial  consent  to  federal  acquisition  of 
wetlands  easements,  held  required  and  not  revocable; 
United  States'  ability  to  acquire  easements  pursuant  to 
state  consent  previously  given,  held  not  restricted  by 
North  Dakota  legislation,  75  L  Ed  2d  77 

ECONOMIC  NECESSITY 

Contracts  and  agreements:  arbitral  award  of  backpay  damages 
under  collective  bargaining  agreement  for  layoffs  pursuant 
to  agreement  with  EEOC  held  enforceable,  76  L  Ed  2d 
298 

ECONOMIC  STRIKES 

Replacements:  strike  replacements'  state  court  suit  against 
employer  for  discharge  after  strike  held  not  pre-empted  bv 
federal  labor  laws,  77  L  Ed  2d  798 

EDUCATION 

Schools  and  Education  (this  index) 

EIGHTH  AMENDMENT 

Cruel  and  Unusual  Punishment  (this  index) 
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ELECTIONS 

Apportionment  and  Reapportionment  (this  index) 

Black  persons.  Minorites,  infra 

City  council:  District  Court's  conclusion  that  city's  electoral 
plan  following  expansion  of  city  could  not  be  approved 
under  §  5  of  Voting  Rights  Act  of  1965  (42  USCS 
§  1973c)  without  elimination  of  majority  vote  requirement 
for  two  at-large  city  council  seats,  held  not  to  be  in  error, 

74  L  Ed  2d  334 

Disclosures:  Ohio  statute  requiring  every  candidate  for  politi- 
cal office  to  disclose  each  contributor  and  recipient  of 
campaign  funds,  held  invalid  under  First  Amendment  as 
applied  to  minor  political  party  that  historically  had  been 
object  of  harassment,  74  L  Ed  2d  250 

Discrimination,  see  more  specific  lines  in  this  topic 

Minorities 

-  election  changes  introduced  by  city,  held  not  to  have  effect 

of  denying  or  abridging  right  to  vote  on  account  of 
race,  color,  or  membership  in  language  minority  group, 
as  guaranteed  by  §  5  of  Voting  Rights  Act  of  1965  (42 
USCS  §  1973c),  74  L  Ed  2d  863 

-  electoral  plan:  District  Court's  conclusion  that  city's  electoral 

plan  following  expansion  of  city  could  not  be  approved 
under    §  5    of  Voting    Rights    Act    of    1965    (42    USCS 
§  1973c)   without  elimination  of  majority  vote  require- 
ment for  two  at-large  city  council  seats,  held  not  to  be 
in  error,  74  L  Ed  2d  334 
Presidential    candidate:    Ohio    statute    requiring    independent 
candidate  for  President  to  file  statement  of  candidacy  in 
March  in  order  to  appear  on  general  election  ballot  in 
November,  held  to  place  unconstitutional  burden  on  vot- 
ing and  associational  rights  of  candidate's  supporters,  75 
L  Ed  2d  547 
Public  officers  and  employees:  discharge  of  state  government 
employee  for  distributing  questionnaire  concerning  inter- 
nal office  affairs,  held  not  violative  of  First  Amendment, 

75  L  Ed  2d  708 

Solicitation:  definition  of  word  "member"  under  2  USCS 
§  441b(b)(4)(C),  which  restricts  solicitation  of  political 
contributions  for  segregated  fund  by  corporation  without 
capital  stock  to  its  members,  held  not  to  include  solici- 
tated  persons  merely  because  they  previously  made  contri- 
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butions    to   corporation,   and   held,   as   construed,    to   not 
violate  right  of  association,  74  L  Ed  2d  364 

ELECTRICITY  AND  ELECTRIC  COMPANIES 

Federal  Energy  Regulatory  Commission:  Federal  Energy  Regu- 
latory Commission's  full  avoided  cost  and  interconnection 
rules  held  valid,  76  L  Ed  2d  22 

Public  Service  Commissions:  state  regulation  of  cooperative's 
wholesale  electricity  rates  held  not  barred  by  supremacy 
and  commerce  clauses,  76  L  Ed  2d  1 

ELEMENTARY  AND  SECONDARY  EDUCATION  ACT 

Misuse  of  funds:  pre-1978  version  of  Elementary  and  Second- 
are Education  Act  held  to  render  state  recipients  liable  for 
misused  funds  granted  under  Title  I  of  Act,  76  L  Ed  2d 
312 

ELEVENTH  AMENDMENT 

Indians:  extent  of  irrigable  acreage  on  Indian  Reservation 
lands  used  to  calculate  rights  of  Indian  Tribes  to  waters  of 
Colorado  River,  held  not  relitigable  in  interest  of  finality 
in  regard  to  acreage  on  reservation  lands  omitted  by 
United  States  in  making  calculations  of  Indian  Tribes' 
water  rights  established  in  prior  Supreme  Court  decree, 
75  LEd2d  318 

EMBARRASSMENT 

Civil  Rights  Attorney's  Fees  Awards  Act:  civil  rights  plaintiffs' 
attorney  fee  award  held  limited  by  extent  of  success,  76  L 
Ed  2d  40 

EMERGENCY  PETROLEUM  ACT 

Pre-emption:  Alabama  statute  prohibiting  oil  and  gas  produc- 
ers from  passing  on  severance  tax  increase  to  purchasers 
held  pre-empted  by  federal  law  as  to  sale  of  gas  in 
interstate  commerce,  but  pass-through  prohibition  and 
rovaltv-owner  exemption  held  constitutional,  76  L  Ed  2d 
497 

EMPLOYMENT 

Labor  and  Employment  (this  index) 
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ENACTMENT  DATE 

Bankruptcy:  lien  avoidance  provisions  of  Bankruptcy  Reform 
Act  of  1978  (11  USCS  §522(0(2)),  held  not  to  apply 
retroactively  to  liens  established  before  enactment  date  of 
Act,  74  L  Ed  2d  235 

ENCUMBRANCES 

Liens  and  Encumbrances  (this  index) 

ENERGY 

Federal  Energy  Regulatory  Commission  (this  index) 

Federal  Power  Act  (this  index) 

Natural  Gas  (this  index) 

Nuclear  power.  Atomic  Energy  (this  index) 

Severance  taxes:  Alabama  statute  prohibiting  oil  and  gas  pro- 
ducers from  passing  on  severance  tax  increase  to  purchas- 
ers held  pre-empted  by  federal  law  as  to  sale  of  gas  in 
interstate  commerce,  but  pass-through  prohibition  and 
rovaltv-owner  exemption  held  constitutional,  76  L  Ed  2d 
497 

ENTRY  (ADMISSION) 

Immigration  and  Naturalization  Service,  seeking  to  deny  ad- 
mission to  United  States  of  permanent  resident  alien  who 
left  country  briefly,  held  entitled  to  determine  admissibil- 
ity in  exclusion  hearing  rather  than  deportation  hearing, 
although  alien  held  entitled  to  due  process  in  hearing,  74 
LEd  2d  21 

ENTRY  OF  JUDGMENT 

Appeals:  premature  notice  of  appeal  filed  after  entry  of  judg- 
ment but  while  motion  to  alter  or  amend  judgment  re- 
mained pending  in  District  Court,  held  to  be  of  no  effect 
and  therefore  Court  of  Appeals  lacked  jurisdiction,  74  L 
Ed  2d  225 

ENVIRONMENTAL  LAW 

Attorneys'  fees:  attorneys'  fee  award  under  Clean  Air  Act  held 
inappropriate  absent  some  degree  of  success  on  merits,  77 
L  Ed  2d  938 

Easements:  state  gubernatorial  consent  to  federal  acquisition 
of  wetlands  easements,  held  required  and  not  revocable; 
United  States'  ability  to  acquire  easements  pursuant  to 
state  consent  previously  given,  held  not  restricted  by 
North  Dakota  legislation,  75  L  Ed  2d  77 
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Indians:  New  Mexico's  application  of  its  hunting  and  fishing 
laws  to  nonmembers  of  Mescalero  Apache  Tribe  on  reser- 
vation held  pre-empted  by  operation  of  federal  law,  76  L 
Ed  2d  611 

National  Environmental  Policy  Act:  National  Environmental 
Policy  Act  (42  USCS  §§4321  et  seq.),  held  not  to  require 
Nuclear  Regulatory  Commission,  in  deciding  whether  to 
permit  power  company  to  resume  operation  of  nuclear 
power  plant,  to  consider  whether  risk  of  accident  might 
cause  harm  to  psychological  health  and  community  well- 
being  of  residents  of  surrounding  area,  75  L  Ed  2d  534 

Nuclear  waste:  NRC  rule  that  permanent  storage  of  nuclear 
wastes  should  be  assumed  to  have  no  environmental 
impact  and  should  not  affect  licensing  decision  held  valid, 

76  L  Ed  2d  437 

EQUAL  EMPLOYMENT  OPPORTUNITY  COMMISSION 

Arbitration:  arbitral  award  of  backpay  damages  under  collec- 
tive bargaining  agreement  for  layoffs  pursuant  to  agree- 
ment with  EEOC  held  enforceable,  76  L  Ed  2d  298 

Class  actions:  filing  of  class  action  held  to  toll  running  of 
applicable  statute  of  limitations  for  all  putative  class  mem- 
bers, 76  L  Ed  2d  628 

EQUAL  FOOTING  DOCTRINE 

Navigable  waters:  Quiet  Title  Act  held  North  Dakota's  exclu- 
sive remedy  for  challenging  United  States'  land  title,  and 
Act's  limitations  provisions  held  binding  on  state,  75  L  Ed 
2d  840 

EQUAL  PAY  ACT 

Retirement  benefits:  state  retirement  plan  paying  lower  bene- 
fits to  women  than  to  men,  solely  because  of  women's 
longer  life  expectancv,  held  violative  of  Civil  Rights  Act, 

77  LEd  2d  1236 

EQUAL  PROTECTION 

Adoption  notice:  unmarried  father  lacking  custodial,  personal, 
or  financial  relationship  with  child  held  not  entitled  to 
notice  of  child's  adoption  proceeding,  77  L  Ed  2d  614 

Illegitimate  children:  Tennessee  statute  barring  paternity  suits 
brought  on  behalf  of  illegitimate  children  more  than  2 
vears  after  their  birth  held  unconstitutional,  76  L  Ed  2d 
372 
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Insanity:  acquittal  by  reason  of  insanity  held  sufficiently  proba- 
tive under  due  process  clause  to  justify  confinement  in 
mental  institution  for  indefinite  period,  77  L  Ed  2d  694 

Legislative  apportionment:  Wyoming  held  not  to  violate  equal 
protection  clause  by  allocating  one  seat  in  its  legislature  to 
county  with  small  population,  77  L  Ed  2d  214 

Lobbying:  prohibition  against  lobbying  for  tax  exempt  status 
under  26  USCS  §  501(c)(3)  held  constitutional,  76  L  Ed 
2d  129 

Residence:  state  residency  requirement  for  admission  to  tu- 
ition-free public  schools  held  not  to  violate  equal  protec- 
tion clause  of  Fourteenth  Amendment,  75  L  Ed  2d  876 

School  mail  system:  union's  differential  access  to  school  mail 
system,  held  not  violative  of  First  Amendment  or  equal 
protection  clause  of  Fourteenth  Amendment,  74  L  Ed  2d 
794 

Sentence  and  punishment:  Fourteenth  Amendment  held  to 
preclude  state  court  from  automatically  revoking  proba- 
tion and  imposing  prison  term,  when  probationer  could 
not  pay  fine,  without  finding  that  he  did  not  make  bona 
fide  effort  to  pay  or  that  alternative  forms  of  punishment 
were  inadequate,  76  L  Ed  2d  221 

Severance  taxes:  Alabama  statute  prohibiting  oil  and  gas  pro- 
ducers from  passing  on  severance  tax  increase  to  purchas- 
ers held  pre-empted  by  federal  law  as  to  sale  of  gas  in 
interstate  commerce,  but  pass-through  prohibition  and 
rovalty-owner  exemption  held  constitutional,  76  L  Ed  2d 
497 

State  action:  private  conspiracy  to  infringe  First  Amendment 
rights  of  nonunion  employees  held  not  to  violate  civil 
rights  statute,  77  L  Ed  2d  1049 

EQUAL  REPRESENTATION 

Apportionment  and  Reapportionment  (this  index) 

EQUITY 

International  law:  American  bank  held  entitled  to  setoff,  in  suit 
against  it  by  Cuba's  exclusive  agent  in  foreign  trade,  for 
value  of  its  expropriated  Cuban  assets,  77  L  Ed  2d  46 

ERISA 

Pre-emption:  New  York's  human  rights  law  held  pre-empted 
with  respect  to  ERISA  benefit  plans,  but  disability  benefits 
law  held  not  pre-empted  by  ERISA,  77  L  Ed  2d  490 
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ERISA— Cont'd 

Taxation:  federal  court  held  without  jurisdiction  to  determine 
whether  state  may  collect  unpaid  taxes  by  imposing  levy 
on  ERISA  plan,  77  L  Ed  2d  420 

ERRORS 

Appeal  and  Review  (this  index) 

Electoral  plan:  District  Court's  conclusion  that  city's  electoral 
plan  following  expansion  of  city  could  not  be  approved 
under  §  5  of  Voting  Rights  Act  of  1965  (42  USCS 
§  1973c)  without  elimination  of  majority  vote  requirement 
for  two  at-large  city  council  seats,  held  not  to  be  in  error, 
74  L  Ed  2d  334 

ESTABLISHMENT  CLAUSE 

Liquor  license:  Massachusetts  statute  vesting  of  power  in 
governing  bodies  of  churches  to  effectively  veto  applica- 
tions for  liquor  licenses  within  500  foot  radius  of  church, 
held  violative  of  establishment  clause  of  First  Amendment, 
74  L  Ed  2d  297 

Prayer:  state  legislature's  practice  of  opening  each  legislative 
day  with  a  prayer  by  a  chaplain  paid  by  state  held  not 
violative  of  establishment  clause  of  First  Amendment,  77  L 
Ed  2d  1019 

Religion  and  religious  institutions:  racially  discriminatory  pri- 
vate religious  schools  held  constitutionally  denied  tax-ex- 
empt status  under  26  USCS  §  501(c)(3),  76  L  Ed  2d  157 

School  expense  deduction:  state  statute  providing  tax  deduc- 
tion for  public  and  private  school  expenses  held  not 
violative  of  establishment  clause  of  First  Amendment,  77  L 
Ed  2d  721 

ESTOPPEL 

Collateral  Estoppel  (this  index) 

Waiver  and  Estoppel  (this  index) 

EVIDENCE 

Abortion  conviction:  Virginia  requirement  that  second  trimes- 
ter abortions  be  performed  in  licensed  clinics  held  consti- 
tutional, 76  L  Ed  2d  755 

Admissions  (this  index) 

Aggravating  circumstances:  death  sentence  held  not  constitu- 
tionally impaired  by  invalidity  of  one  of  several  statutory 
aggravating  circumstances  found  by  jury,  77  L  Ed  2d  235 
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Anadromous  fish:  Idaho  held  not  entitled  to  decree  equitably 
apportioning  between  three  states  the  anadromous  fish  of 
the  Columbia-Snake  River  system,  77  L  Ed  2d  387 

Apportionment  of  water:  report  of  Special  Master  recommend- 
ing equitable  apportionment  of  river's  water  between 
Colorado  and  New  Mexico,  held  to  not  contain  sufficient 
factual  findings,  74  L  Ed  2d  348 

Burden  of  proof.  Presumptions  and  Burden  of  Proof  (this 
index) 

Civil  Rights  Attorney's  Fees  Awards  Act:  civil  rights  plaintiffs' 
attorney  fee  award  held  limited  by  extent  of  success,  76  L 
Ed  2d  40 

Collective  bargaining  agreements:  limitation  period  of  29 
USCS  §  160(b)  held  applicable  to  employee's  suit  against 
an  employer  and  union,  for  breach  of  collective  bargaining 
agreement  and  duty  of  fair  representation,  respectively,  75 
L  Ed  2d  476 

Confessions  (this  index) 

Congressional  apportionment:  New  Jersey's  reapportionment 
plan  for  congressional  districts  held  unconstitutional,  77  L 
Ed  2d  133 

Criminal  record:  Florida  death  sentence  held  valid  despite  trial 
court's  consideration  of  accused's  prior  record  in  violation 
of  state  law,  77  L  Ed  2d  1134 

Depositions  and  Discovery  (this  index) 

Discharge:  requirement  that  employer  prove  that  employee 
would  have  been  fired  even  if  he  had  not  been  involved 
with  union  held  consistent  with  National  Labor  Relations 
Act,  76  L  Ed  2d  667 

Discrimination:  plaintiff  in  job  discrimination  action  under 
Title  VII  of  Civil  Rights  Act  of  1964  (42  USCS  §§  2000e 
et  seq.),  held  not  required  to  submit  direct  evidence  of 
discriminatory  intent  to  allow  court  to  reach  question  of 
discrimination,  75  L  Ed  2d  403 

Drug  possession:  warrantless  reopening  of  sealed  container 
after  prior  legal  search  and  controlled  delivery  held  valid 
absent  substantial  likelihood  that  container  contents  were 
changed,  77  L  Ed  2d  1003 

Expert  evidence:  federal  habeas  corpus  held  unavailable  to 
state  prisoner  denied  pretrial  competency  hearing  on 
findings  fairly  suppported  by  the  record,  76  L  Ed  2d  794 
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Guilty  plea:  guilty  plea  in  state  court  held  not  to  preclude 
§  1983  action  to  recover  damages  for  alleged  Fourth 
Amendment  violation,  76  L  Ed  2d  595 

Insanity:  acquittal  by  reason  of  insanity  held  sufficiently  proba- 
tive under  due  process  clause  to  justify  confinement  in 
mental  institution  for  indefinite  period,  77  L  Ed  2d  694 

Instrumentality  of  foreign  state:  American  bank  held  entitled 
to  setoff,  in  suit  against  it  by  Cuba's  exclusive  agent  in 
foreign  trade,  for  value  of  its  expropriated  Cuban  assets, 
77  L  Ed  2d  46 

National  Environmental  Policy  Act:  National  Environmental 
Policy  Act  (42  USCS  §§  4321  et  seq.),  held  not  to  require 
Nuclear  Regulatory  Commission,  in  deciding  whether  to 
permit  power  company  to  resume  operation  of  nuclear 
power  plant,  to  consider  whether  risk  of  accident  might 
cause  harm  to  psychological  health  and  community  well- 
being  of  residents  of  surrounding  area,  75  L  Ed  2d  534 

Paternity  suits:  Tennessee  statute  barring  paternity  suits 
brought  on  behalf  of  illegitimate  children  more  than  2 
years  after  their  birth  held  unconstitutional,  76  L  Ed  2d 
372 

Perjury:  42  USCS  §  1983,  held  not  to  authorize  convicted  state 
defendant  to  assert  damages  claim  against  police  officer 
for  giving  perjured  testimony  at  defendant's  criminal  trial, 
75  L  Ed  2d  96 

Presumptions  and  Burden  of  Proof  (this  index) 

Prisoner:  informal,  nonadversary  evidentiary  review  for  pris- 
oner who  was  removed  from  general  prison  population 
and  confined  to  administrative  segregation  following 
prison  riot,  held  to  satisfy  requirements  of  due  process 
clause  of  Fourteenth  Amendment,  74  L  Ed  2d  675 

Search  and  Seizure  (this  index) 

Self-incrimination  (this  index) 

Sentencing  hearings:  psychiatric  testimony  held  admissible  in 
sentencing  hearing  for  capital  crime;  denial  of  stay  of 
execution  without  formally  deciding  habeas  corpus  appeal 
held  permissible,  77  L  Ed  2d  1090 

Suppression  of  Evidence  (this  index) 

Witnesses  (this  index) 

EXAMINATIONS  AND  TESTS 
Driving  While  Intoxicated  (this  index) 
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EXAMINATIONS  AND  TESTS— Cont'd 
Investigations  (this  index) 
Polygraph  Examinations  (this  index) 

EXCEPTIONS 

Exemptions  and  Exceptions  (this  index) 

EXCHANGES 

Sales  and  Exchanges  (this  index) 

EXCLUSIONARY  RULE 

Appeal  and  review:  "totality  of  circumstances"  held  proper 
standard  for  determining  probable  cause  for  issuance  of 
search  warrant  based  on  information  from  informant,  76  L 
Ed  2d  527 

EXCLUSION  HEARINGS 

Immigration  and  Naturalization  Service,  seeking  to  deny  ad- 
mission to  United  States  of  permanent  resident  alien  who 
left  country  briefly,  held  entitled  to  determine  admissibil- 
ity in  exclusion  hearing  rather  than  deportation  hearing, 
although  alien  held  entitled  to  due  process  in  hearing,  74 
LEd  2d  21 

EXCLUSIVE  LIABILITY 

Federal  Employees'  Compensation  Act's  exclusive  liability  pro- 
vision (5  USCS  §  8116(c)),  held  not  to  directly  bar  third- 
party  indemnity  action  against  United  States,  74  L  Ed  2d 
911 

EXECUTIVE  ORDER 

Commerce  clause:  Boston  Mayor's  executive  order  that  all 
construction  projects  funded  in  whole  or  in  part  by  city 
funds  or  funds  which  city  had  authority  to  administer  be 
performed  by  work  force  consisting  of  at  least  half  bona 
fide  residents  of  Boston,  held  not  to  violate  commerce 
clause  (Art  I,  §  8,  cl  3),  75  L  Ed  2d  1 

EXEMPTIONS  AND  EXCEPTIONS 

Arbitration:  Federal  District  Court's  stay  of  federal  suit  seeking 
arbitration  under  §  4  of  Arbitration  Act  (9  USCS  §  4),  in 
deference  to  parallel  litigation  in  North  Carolina  state 
court,  held  appealable  to  Federal  Court  of  Appeals  under 
28  USCS  §  1291,  and  improper  as  not  having  met  requi- 
site exceptional  circumstances  for  surrender  of  jurisdic- 
tion, 74  L  Ed  2d  765 
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EXEMPTIONS  AND  EXCEPTIONS— Cont'd 

Freedom  of  Information  Act:  agency  attorney  work  product 
held  exempt  from  mandatory  FOIA  disclosure  without 
regard  to  status  of  litigation  for  which  it  was  prepared,  76 
L  Ed  2d  387 

Pharmaceutical  products:  sale  of  pharmaceutical  products  to 
state  and  local  government  hospitals  for  resale  in  competi- 
tion with  private  pharmacies,  held  not  exempt  from  pro- 
scriptions of  Robinson-Patman  Act  (15  USCS  §  13),  74  L 
Ed  2d  882 

State  ad  valorem  personal  property  taxes  on  imported  goods 
stored  under  bond  in  customs  warehouse,  destined  for 
foreign  markets,  and  exempt  from  customs  duties  pursu- 
ant to  19  USCS  §  1557(a),  held  pre-empted  by  Congress' 
regulation  of  customs  duties,  74  L  Ed  2d  323 

Tax  Exemptions  (this  index) 

EXHAUSTION  OF  REMEDIES 

Collective  bargaining  agreements:  limitation  period  of  29 
USCS  §  160(b)  held  applicable  to  employee's  suit  against 
an  employer  and  union,  for  breach  of  collective  bargaining 
agreement  and  duty  of  fair  representation,  respectively,  75 
L  Ed  2d  476 

Habeas  corpus:  exhaustion  of  remedies  requirement  of  habeas 
corpus  statute  (28  USCS  §  2254),  held  not  satisfied  where 
petitioner  did  not  present  same  due  process  claim  in  state 
court  appeal,  74  L  Ed  2d  3 

EXPENSES  AND  EXPENDITURES 
Costs,  Fees,  and  Expenses  (this  index) 

EXPERT  EVIDENCE 

Competence:  federal  habeas  corpus  held  unavailable  to  state 
prisoner  denied  pretrial  competency  hearing  on  findings 
fairly  supported  by  the  record,  76  L  Ed  2d  794 

EXPORTS  AND  IMPORTS 
Imports  and  Exports  (this  index) 

EXPROPRIATION 

Banks  and  banking:  American  bank  held  entitled  to  setoff,  in 
suit  against  it  by  Cuba's  exclusive  agent  in  foreign  trade, 
for  value  of  its  expropriated  Cuban  assets,  77  L  Ed  2d  46 
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EXPUNCTION  OF  RECORD 

Firearms  disabilities  imposed  by  18  USCS  §§922  (g)(1)  and 
(h)(1)  held  not  removed  by  state  expunction  of  criminal 
record  of  guilty  plea  to  concealed  weapon  charge,  74  L  Ed 
2d  845 

FAIR  MARKET  VALUE 

Income  tax:  taxpayer  who  sells  property  encumbered  by  non- 
recourse mortgage  exceeding  fair  market  value  of  prop- 
erty sold  held  required  to  include  unpaid  balance  of 
mortgage  in  computation  of  amount  taxpayer  realized  on 
sale,  75  L  Ed  2d  863 

FAIR  REPRESENTATION 

Damages:  apportionment  of  damages  between  employer  and 
labor  union,  held  required  where  employee  established 
employer's  wrongful  discharge  and  union's  breach  of  duty 
of  fair  representation,  74  L  Ed  2d  402 

Limitation  of  actions:  limitation  period  of  29  USCS  §  160(b) 
held  applicable  to  employee's  suit  against  an  employer 
and  union,  for  breach  of  collective  bargaining  agreement 
and  duty  of  fair  representation,  respectively,  75  L  Ed  2d 
476 

FAIR  TRADE  LAWS 

Monopolies  and  Restraints  of  Trade  (this  index) 

FALSE  PRETENSES 

Bank  Robbery  Act:  Federal  Bank  Robbery  Act  held  to  pro- 
scribe the  crime  of  obtaining  money  under  false  pretenses, 
76  L  Ed  2d  638 

FALSE  STATEMENTS 
Fraud  and  Deceit  (this  index) 

FARMERS  HOME  ADMINISTRATION 

Misrepresentation:  homeowner's  claim  for  negligence  by  Farm- 
ers Home  Administration  officials  in  supervising  construc- 
tion of  house,  held  not  to  arise  out  of  misrepresentation 
within  meaning  of  Federal  Tort  Claims  Act  provision  (28 
USCS  §  2680(h))  and  therefore  not  barred  by  that  provi- 
sion, 75  L  Ed  2d  67 
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FEDERAL  AVIATION  ACT 

Transfers:  state  laws  allowing  undocumented  or  unrecorded 
transfers  of  interests  in  aircraft  to  affect  innocent  third 
parties  held  pre-empted  by  49  USCS  §  1403(c),  76  L  Ed 
2d  678 

FEDERAL  BANK  ROBBERY  ACT 

False  pretenses:  Federal  Bank  Robbery  Act  helcU  to  proscribe 
the  crime  of  obtaining  money  under  false  pretenses,  76  L 
Ed  2d  638 

FEDERAL  COMMUNICATIONS  COMMISSION 

Licenses:  Section  504  of  Rehabilitation  Act  (29  USCS  §  794), 
held  not  to  require  FCC  to  review  public  television  sta- 
tion's license  renewal  application  under  different  standard 
than  commercial  licensee's,  74  L  Ed  2d  705 

FEDERAL  CONTRACTORS 
Contractors  (this  index) 

FEDERAL  EMPLOYEES 

Public  Officers  and  Employees  (this  index) 

FEDERAL    EMPLOYERS'    LIABILITY    AND    COMPENSA- 
TION ACTS 
Longshoremen's   and   Harbor  Workers'   Compensation  Act 

(this  index) 

FEDERAL  ENERGY  REGULATORY  COMMISSION 

Interconnection  rule:  Federal  Energy  Regulatory  Commission's 
full  avoided  cost  and  interconnection  rules  held  valid,  76 
L  Ed  2d  22 

Natural  Gas  Policy  Act:  FERC  held  not  authorized  to  exclude 
pipeline  production  from  pricing  scheme  of  Natural  Gas 
Policy  Act,  77  L  Ed  2d  668 

Severance  taxes:  Alabama  statute  prohibiting  oil  and  gas  pro- 
ducers from  passing  on  severance  tax  increase  to  purchas- 
ers held  pre-empted  by  federal  law  as  to  sale  of  gas  in 
interstate  commerce,  but  pass-through  prohibition  and 
royalty-owner  exemption  held  constitutional,  76  L  Ed  2d 
497 

FEDERAL  POWER  ACT 

Hearings:  Federal  Energy  Regulatory  Commission's  full 
avoided  cost  and  interconnection  rules  held  valid,  76  L  Ed 
2d  22 
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FEDERAL  POWER  ACT— Cont'd 

Public  Service  Commissions:  state  regulation  of  cooperative's 
wholesale  electricity  rates  held  not  barred  by  supremacy 
and  commerce  clauses,  76  L  Ed  2d  1 

FEDERAL  QUESTION  JURISDICTION 

ERISA:  federal  court  held  without  jurisdiction  to  determine 
whether  state  may  collect  unpaid  taxes  by  imposing  levy 
on  ERISA  plan,  77  L  Ed  2d  420 

Interstate  commerce:  federal  question  jurisdiction,  held  to 
exist  over  suit  brought  by  common  carrier  to  recover 
motor  freight  charges  required  by  tariffs  on  file  with 
Interstate  Commerce  Commission,  75  L  Ed  2d  260 

FEDERAL  RULES  OF  APPELLATE  PROCEDURE 

Appeals:  premature  notice  of  appeal  filed  after  entry  of  judg- 
ment but  while  motion  to  alter  or  amend  judgment  re- 
mained pending  in  District  Court,  held  to  be  of  no  effect 
and  therefore  Court  of  Appeals  lacked  jurisdiction,  74  L 
Ed  2d  225 

FEDERAL  RULES  OF  CRIMINAL  PROCEDURE 

Clayton  Act  diclosure  provision  (15  USCS  §  15f(b)),  held  not 
to  authorize  Attorney  General's  turnover  of  grand  jury 
materials  to  state  attorney  general  who  has  not  complied 
with  judicially-developed  standards  implementing  Rule 
6(e)  of  Federal  Rules  of  Criminal  Procedure,  75  L  Ed  2d 
281 

FEDERAL  TORT  CLAIMS  ACT 

Misrepresentation:  homeowner's  claim  for  negligence  by  Farm- 
ers Home  Administration  officials  in  supervising  construc- 
tion of  house,  held  not  to  arise  out  of  misrepresentation 
within  meaning  of  Federal  Tort  Claims  Act  provision  (28 
USCS  §  2680(h))  and  therefore  not  barred  by  that  provi- 
sion, 75  L  Ed  2d  67 

FEDERAL  YOUTH  CORRECTIONS  ACT 

Probation:  conviction  of  youth  offender  who  had  been  placed 
on  probation  under  Federal  Youth  Corrections  Act  of 
1950  (18  USCS  §§  5005  et  seq.),  held  not  to  be  automati- 
cally set  aside  after  youth  served  full  term  of  probation 
where  court  had  not  exercised  its  discretion  to  discharge 
him  unconditionally  prior  to  expiration  of  maximum  pe- 
riod of  probation,  75  L  Ed  2d  359 
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FEES 

Costs,  Fees,  and  Expenses  (this  index) 

FELONY  MURDER 

Sentence:  Eighth  Amendment  held  to  proscribe  life  sentence 
without  possibility  of  parole  for  seventh  nonviolent  felony, 
77  L  Ed  2d  637 

FETUS 

Abortion  (this  index) 

FIDUCIARIES 

Securities  regulations:  tippee  of  material  nonpublic  informa- 
tion held  not  to  have  violated  federal  securities  laws  by 
repeating  allegations  of  corporation's  fraud  to  investors, 
77  L  Ed  2d  911 

FIFTH  AMENDMENT 

Bankruptcy:  lien  avoidance  provisions  of  Bankruptcy  Reform 
Act  of  1978  (11  USCS  §  522(f)(2)),  held  not  to  apply 
retroactively  to  liens  established  before  enactment  date  of 
Act,  74  L  Ed  2d  235 

Double  jeopardy:  conviction  and  sentencing  of  criminal  defen- 
dant at  single  trial  on  both  charges  of  first-degree  robbery 
and  armed  criminal  action,  held  not  to  violate  double 
jeopardy  clause  of  Fifth  Amendment,  74  L  Ed  2d  535 

Lobbying:  prohibition  against  lobbying  for  tax  exempt  status 
under  26  USCS  §  501(c)(3)  held  constitutional,  76  L  Ed 
2d  129 

Polygraph  Examinations  (this  index) 

Quiet  Title  Act:  Quiet  Title  Act  held  North  Dakota's  exclusive 
remedy  for  challenging  United  States'  land  title,  and  Act's 
limitations  provisions  held  binding  on  state,  75  L  Ed  2d 
840 

Self-incrimination  (this  index) 

Tax  sale  of  property:  26  USCS  §  7403  held  to  authorize  sale  of 
delinquent  taxpayer's  home  when  spouse  owing  none  of 
indebtedness  has  homestead  right  in  property,  76  L  Ed  2d 
236 


FINALITY  OF  JUDGMENTS 
Res  Judicata  (this  index) 
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FINES,  PENALTIES,  AND  FORFEITURES 

Currency:  18-month  delay  in  filing  civil  proceeding  for  forfei- 
ture of  currency  seized  by  customs  officials  held  not  to 
violate  claimant's  right  to  due  process  of  law,  76  L  Ed  2d 
143 

No-strike  clause:  imposition  of  more  severe  sanctions  on  union 
officials  than  on  other  employees  for  participating  in 
unlawful  work  stoppage,  held  to  violate  §  8(a)(3)  of  Na- 
tional Labor  Relations  Act  (29  USCS  §  158(a)(3))  where 
union  had  not  imposed  contractual  duties  on  its  officials 
to  ensure  integrity  of  no-strike  clause,  75  L  Ed  2d  387 

Probation  revocation:  Fourteenth  Amendment  held  to  pre- 
clude state  court  from  automatically  revoking  probation 
and  imposing  prison  term,  when  probationer  could  not 
pay  fine,  without  finding  that  he  did  not  make  bona  fide 
effort  to  pay  or  that  alternative  forms  of  punishment  were 
inadequate,  76  L  Ed  2d  221 

FIREARMS 

Weapons  and  Firearms  (this  index) 

FIREMEN 

Layoffs:  new  legislation  held  to  require  consideration  of  moot- 
ness  of  decision  enjoining  layoffs  of  Boston  minority 
police  and  firefighters,  76  L  Ed  2d  330 

FIRST  AMENDMENT 

Advertising:  ban  on  mailings  under  39  USCS  §  3001(e)(2)  held 
violative  of  First  Amendment  as  applied  to  unsolicited 
mailings  advertising  contraceptives,  77  L  Ed  2d  469 

Conspiracy:  private  conspiracy  to  infringe  First  Amendment 
rights  of  nonunion  employees  held  not  to  violate  civil 
rights  statute,  77  L  Ed  2d  1049 

Elections:  Ohio  statute  requiring  independent  candidate  for 
President  to  file  statement  of  candidacy  in  March  in  order 
to  appear  on  general  election  ballot  in  November,  held  to 
place  unconstitutional  burden  on  voting  and  associational 
rights  of  candidate's  supporters,  75  L  Ed  2d  547 

Establishment  Clause  (this  index) 

Freedom  of  Assembly  and  Petition  (this  index) 

Freedom  of  Association  (this  index) 

Freedom  of  Speech  and  Press  (this  index) 
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FIRST  AMENDMENT— Cont'd 

Lobbying:  prohibition  against  lobbying  for  tax  exempt  status 
under  26  USCS  §  501(c)(3)  held  constitutional,  76  L  Ed 
2d  129  75  LEd  2d  708 

Race  discrimination:  racially  discriminatory  private  religious 
schools  held  constitutionally  denied  tax-exempt  status 
under  26  USCS  §  501(c)(3),  76  L  Ed  2d  157 

Secondary  boycotts:  urging  consumers  not  to  trade  with  group 
of  employers  who  had  no  business  relationship  with  pri- 
mary employer  held  not  exempted  from  prohibition 
against  secondary  boycotts,  77  L  Ed  2d  535 

Use  tax:  state  special  use  tax  assessed  against  publications  for 
costs  of  ink  and  paper  used  in  producing  publication  held 
to  violate  First  Amendment,  75  L  Ed  2d  295 

FISH  AND  GAME 

Apportionment:  Idaho  held  not  entitled  to  decree  equitably 
apportioning  between  three  states  the  anadromous  fish  of 
the  Columbia-Snake  River  system,  77  L  Ed  2d  387 

Indians:  New  Mexico's  application  of  its  hunting  and  fishing 
laws  to  nonmembers  of  Mescalero  Apache  Tribe  on  reser- 
vation held  pre-empted  by  operation  of  federal  law,  76  L 
Ed  2d  611 

FOOD  AND  DRUG  ADMINISTRATION 

Marketing:  generic  drug  product,  held  to  be  new  drug  requir- 
ing Food  and  Drug  Administration  approval  prior  to 
marketing,  75  L  Ed  2d  198 

FOREIGN  COMMERCE 

Corporate  franchise  tax:  California  corporate  franchise  tax 
employing  unitary  business  principle  held  valid  and  appli- 
cable to  corporation  and  its  overseas  subsidiaries,  77  L  Ed 
2d  545 

FOREIGN  SOVEREIGN  IMMUNITIES  ACT 

Capacity  to  sue  and  be  sued:  Foreign  Sovereign  Immunities 
Act  held  not  unconstitutional  in  authorizing  foreign  plain- 
tiff to  sue  foreign  state  in  federal  court  on  nonfederal 
claim,  76  LEd  2d  81 

Expropriation:  American  bank  held  entitled  to  setoff,  in  suit 
against  it  by  Cuba's  exclusive  agent  in  foreign  trade,  for 
value  of  its  expropriated  Cuban  assets,  77  L  Ed  2d  46 
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FOREIGN  STATES  OR  COUNTRIES 

Admission  in  Ohio  murder  trial  of  defendant's  Illinois  convic- 
tion based  on  guilty  plea,  held  not  to  deprive  defendant  of 
any  federal  right,  74  L  Ed  2d  646 

Expropriation:  American  bank  held  entitled  to  setoff,  in  suit 
against  it  by  Cuba's  exclusive  agent  in  foreign  trade,  for 
value  of  its  expropriated  Cuban  assets,  77  L  Ed  2d  46 

Immigration  and  Naturalization  (this  index) 

Imports  and  Exports  (this  index) 

Sovereign  immunity.  Foreign  Sovereign  Immunities  Act  (this 
index) 

FORESTS 

Mismanagement:  United  States  held  accountable  in  money 
damages  for  alleged  mismanagement  of  forest  resources 
on  allotted  Quinault  Indian  Reservation  lands,  77  L  Ed  2d 
580 

FORFEITURES 

Fines,  Penalties,  and  Forfeitures  (this  index) 

FORMER  JEOPARDY 

Conviction  and  sentencing  of  criminal  defendant  at  single  trial 
on  both  charges  of  first-degree  robbery  and  armed  crimi- 
nal action,  held  not  to  violate  double  jeopardy  clause  of 
Fifth  Amendment,  74  L  Ed  2d  535 

FOURTEENTH  AMENDMENT 

Apportionment:  Wyoming  held  not  to  violate  equal  protection 
clause  by  allocating  one  seat  in  its  legislature  to  county 
with  small  population,  77  L  Ed  2d  214 

Due  Process  (this  index) 

Hospital  reimbursement:  city  held  not  constitutionally  required 
to  reimburse  hospital  for  care  furnished  suspect  wounded 
by  city  police,  77  L  Ed  2d  605 

Illegitimate  children:  Tennessee  statute  barring  paternity  suits 
brought  on  behalf  of  illegitimate  children  more  than  2 
years  after  their  birth  held  unconstitutional,  76  L  Ed  2d 
372 

Prisoner:  informal,  nonadversary  evidentiary  review  for  pris- 
oner who  was  removed  from  general  prison  population 
and  confined  to  administrative  segregation  following 
prison  riot,  held  to  satisfy  requirements  of  due  process 
clause  of  Fourteenth  Amendment,  74  L  Ed  2d  675 
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FOURTEENTH  AMENDMENT— Cont'd 

Probation:  Fourteenth  Amendment  held  to  preclude  state 
court  from  automatically  revoking  probation  and  imposing 
prison  term,  when  probationer  could  not  pay  fine,  without 
finding  that  he  did  not  make  bona  fide  effort  to  pay  or 
that  alternative  forms  of  punishment  were  inadequate,  76 
L  Ed  2d  221 

School  mail  system:  union's  differential  access  to  school  mail 
system,  held  not  violative  of  First  Amendment  or  equal 
protection  clause  of  Fourteenth  Amendment,  74  L  Ed  2d 
794 

State  action:  private  conspiracy  to  infringe  First  Amendment 
rights  of  nonunion  employees  held  not  to  violate  civil 
rights  statute,  77  L  Ed  2d  1049 

Tax  sales:  publication  and  posting  held  to  be  inadequate 
notice  for  mortgagee  of  tax  sale  under  due  process  clause 
of  Fourteenth  Amendment,  77  L  Ed  2d  180 

FOURTH  AMENDMENT 

Exclusionary  rule:  "totality  of  circumstances"  held  proper 
standard  for  determining  probable  cause  for  issuance  of 
search  warrant  based  on  information  from  informant,  76  L 
Ed  2d  527 

Guilty  plea:  guilty  plea  in  state  court  held  not  to  preclude 
§  1983  action  to  recover  damages  for  alleged  Fourth 
Amendment  violation,  76  L  Ed  2d  595 

Habeas  corpus:  state  prisoner's  Fourth  Amendment  claim  held 
not  reviewable  on  federal  habeas  corpus,  76  L  Ed  2d  333 

Privacy:  warrantless  reopening  of  sealed  container  after  prior 
legal  search  and  controlled  delivery  held  valid  absent 
substantial  likelihood  that  container  contents  were 
changed,  77  L  Ed  2d  1003 

Search  and  Seizure  (this  index) 

FRANCHISE  TAX 

Bank  tax:  Tennessee  bank  tax,  under  which  taxable  net  earn- 
ings of  bank  included  interest  from  federal  obligations, 
but  not  interest  from  state's  own  obligations,  held  discrim- 
inatory under  31  USCS  §  742,  and  therefore  to  violate 
immunity  of  federal  obligations  from  state  and  local  taxa- 
tion, 74  L  Ed  2d  562 
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FRANCHISE  TAX— Cont'd 

Unitary  business  principle:  California  corporate  franchise  tax 
employing  unitary  business  principle  held  valid  and  appli- 
cable to  corporation  and  its  overseas  subsidiaries,  77  L  Ed 
2d  545 

FRAUD  AND  DECEIT 

Bank  Robbery  Act:  Federal  Bank  Robbery  Act  held  to  pro- 
scribe the  crime  of  obtaining  money  under  false  pretenses, 
76  L  Ed  2d  638 

Homeowner's  claim  for  negligence  by  Farmers  Home  Adminis- 
tration officials  in  supervising  construction  of  house,  held 
not  to  arise  out  of  misrepresentation  within  meaning  of 
Federal  Tort  Claims  Act  provision  (28  USCS  §  2680(h)) 
and  therefore  not  barred  by  that  provision,  75  L  Ed  2d  67 

Illegitimate  children:  Tennessee  statute  barring  paternity  suits 
brought  on  behalf  of  illegitimate  children  more  than  2 
years  after  their  birth  held  unconstitutional,  76  L  Ed  2d 
372 

Strike  replacements'  discharge:  strike  replacements'  state  court 
suit  against  employer  for  discharge  after  strike  held  not 
pre-empted  by  federal  labor  laws,  77  L  Ed  2d  798 

FREEDOM  OF  ASSEMBLY  AND  PETITION 

Public  officers  and  employees:  discharge  of  state  government 
employee  for  distributing  questionnaire  concerning  inter- 
nal office  affairs,  held  not  violative  of  First  Amendment, 
75  L  Ed  2d  708 

Right  to  petition:  prosecuting  unmeritorious  lawsuit  for  retalia- 
tory purpose  held  not  unfair  labor  practice  unless  suit 
lacks  reasonable  basis,  76  L  Ed  2d  277 

FREEDOM  OF  ASSOCIATION 

Elections:  Ohio  statute  requiring  independent  candidate  for 
President  to  file  statement  of  candidacy  in  March  in  order 
to  appear  on  general  election  ballot  in  November,  held  to 
place  unconstitutional  burden  on  voting  and  associational 
rights  of  candidate's  supporters,  75  L  Ed  2d  547 

Political  contributions:  definition  of  word  "member"  under  2 
USCS  §  441b(b)(4)(C),  which  restricts  solicitation  of  politi- 
cal contributions  for  segregated  fund  by  corporation  with- 
out capital  stock  to  its  members,  held  not  to  include 
solicitated  persons  merely  because  they  previously  made 
contributions  to  corporation,  and  held,  as  construed,  to 
not  violate  right  of  association,  74  L  Ed  2d  364 
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FREEDOM  OF  INFORMATION  ACT 

Attorney  work  product:  agency  attorney  work  product  held 
exempt  from  mandatory  FOIA  disclosure  without  regard 
to  status  of  litigation  for  which  it  was  prepared,  76  L  Ed 
2d  387 

FREEDOM  OF  RELIGION 

Race  discrimination:  racially  discriminatory  private  religious 
schools  held  constitutionally  denied  tax-exempt  status 
under  26  USCS  §  501(c)(3),  76  L  Ed  2d  157 

FREEDOM  OF  SPEECH  AND  PRESS 

Advertising:  ban  on  mailings  under  39  USCS  §  3001(e)(2)  held 
violative  of  First  Amendment  as  applied  to  unsolicited 
mailings  advertising  contraceptives,  77  L  Ed  2d  469 

Lobbying:  prohibition  against  lobbying  for  tax  exempt  status 
under  26  USCS  §  501(c)(3)  held  constitutional,  76  L  Ed 
2d  129 

Picketing:  40  USCS  §  13k  held  unconstitutional  as  applied  to 
prohibit  picketing  and  leafletting  on  sidewalks  surround- 
ing United  States  Supreme  Court  grounds,  75  L  Ed  2d 
736 

Public  employees 

-  discharge    of  state    government    employee    for    distributing 

questionnaire  concerning  internal  office  affairs,  held  not 
violative  of  First  Amendment,  75  L  Ed  2d  708 

-  federal  employees  held  without  judicial  damages  remedy  for 

First  Amendment  violations  by  superiors,   76  L  Ed  2d 

648 
Use  tax:  state  special  use  tax  assessed  against  publications  for 
costs  of  ink  and  paper  used  in  producing  publication  held 
to  violate  First  Amendment,  75  L  Ed  2d  295 

FREEZE  OF  RATES 

Interstate  Commerce  Commission  rate  orders:  Federal  Court 
of  Appeals  that  rejected  Interstate  Commerce  Commission 
rate  orders  held  without  power  to  freeze  rate  prior  to 
decision  by  Commission  as  to  what  reasonable  rate  should 
be,  74  LEd2d  311 

FREIGHT  CHARGES 

Interstate  commerce:  federal  question  jurisdiction,  held  to 
exist  over  suit  brought  by  common  carrier  to  recover 
motor  freight  charges  required  by  tariffs  on  file  with 
Interstate  Commerce  Commission,  75  L  Ed  2d  260 
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FRINGE  BENEFITS 

National  Labor  Relations  Board,  held  not  required  to  provide 
make-whole  remedy  for  violation  of  8(e)  of  National  Labor 
Relations  Act  (29  USCS  §  158(e)),  74  L  Ed  2d  523 

FULL  FAITH  AND  CREDIT 

State  court  judgments:  guilty  plea  in  state  court  held  not  to 
preclude  §  1983  action  to  recover  damages  for  alleged 
Fourth  Amendment  violation,  76  L  Ed  2d  595 

FUNDS  AND  FUNDING 

Commerce  clause:  Boston  Mayor's  executive  order  that  all 
construction  projects  funded  in  whole  or  in  part  by  city 
funds  or  funds  which  city  had  authority  to  administer  be 
performed  by  work  force  consisting  of  at  least  half  bona 
fide  residents  of  Boston,  held  not  to  violate  commerce 
clause  (Art  I,  §  8,  cl  3),  75  L  Ed  2d  1 

Elections  (this  index) 

Elementary  and  Secondary  Education  Act:  pre- 1978  version  of 
Elementary  and  Secondary  Education  Act  held  to  render 
state  recipients  liable  for  misused  funds  granted  under 
Title  I  of  Act,  76  L  Ed  2d  312 

GAMBLING 

Contract  clause:  Alabama  statute  prohibiting  oil  and  gas  pro- 
ducers from  passing  on  severance  tax  increase  to  purchas- 
ers held  pre-empted  by  federal  law  as  to  sale  of  gas  in 
interstate  commerce,  but  pass-through  prohibition  and 
royalty-owner  exemption  held  constitutional,  76  L  Ed  2d 
497 

GAME 

Fish  and  Game  (this  index) 

GAS 

Oil  and  Gas  (this  index) 

GENERAL  ALLOTMENT  ACT 

Indian  forests:  United  States  held  accountable  in  money  dam- 
ages for  alleged  mismanagement  of  forest  resources  on 
allotted  Quinault  Indian  Reservation  lands,  77  L  Ed  2d 
580 
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GENERAL  EDUCATION  PROVISIONS  ACT 

Misuse  of  funds:  pre- 1978  version  of  Elementary  and  Second- 
ary Education  Act  held  to  render  state  recipients  liable  for 
misused  funds  granted  under  Title  I  of  Act,  76  L  Ed  2d 
312 

GENERIC  DRUGS 

Marketing:  generic  drug  product,  held  to  be  new  drug  requir- 
ing Food  and  Drug  Administration  approval  prior  to 
marketing,  75  L  Ed  2d  198 

GEOGRAPHIC  CLASSIFICATIONS 

Crude  Oil  Windfall  Profit  Tax  Act:  Crude  Oil  Windfall  Profit 
Tax  Act  held  constitutional  under  uniformity  clause,  76  L 
Ed  2d  427 

GERRYMANDERING 

Reapportionment:  New  Jersey's  reapportionment  plan  for  con- 
gressional districts  held  unconstitutional,  77  L  Ed  2d  133 

GOOD  FAITH 

Prejudgment  interest:  award  of  prejudgment  interest  in  patent 
infringement  suit  held  proper,  76  L  Ed  2d  21 1 

Price  discrimination:  meeting-competition  defense  of  §  2(b)  of 
Clayton  Act,  as  amended  by  Robinson-Patman  Act  (15 
USCS  §  13(b)),  held  not  so  inflexible  as  to  be  available 
only  if  seller  sets  its  lower  prices  on  customer-by-customer 
basis  and  creates  price  discrimination  by  lowering  rather 
than  by  raising  prices,  75  L  Ed  2d  174 

Reapportionment:  New  Jersey's  reapportionment  plan  for  con- 
gressional districts  held  unconstitutional,  77  L  Ed  2d  133 

GOVERNMENT  OFFICERS  AND  EMPLOYEES 
Public  Officers  and  Employees  (this  index) 

GOVERNOR 

Easements:  state  gubernatorial  consent  to  federal  acquisition 
of  wetlands  easements,  held  required  and  not  revocable; 
United  States'  ability  to  acquire  easements  pursuant  to 
state  consent  previously  given,  held  not  restricted  by 
North  Dakota  legislation,  75  L  Ed  2d  77 

GRAND  JURIES 

Attorneys:  Justice  Department  attorneys  held  required  to  seek 
court  order  for  access  to  grand  jury  materials  for  use  in 
civil  suit,  77  L  Ed  2d  743 
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GRAND  JURIES— Cont'd 

Clayton  Act  disclosure  provision  (15  USCS  §  15f(b)),  held  not 
to  authorize  Attorney  General's  turnover  of  grand  jury 
materials  to  state  attorney  general  who  has  not  complied 
with  judicially-developed  standards  implementing  Rule 
6(e)  of  Federal  Rules  of  Criminal  Procedure,  75  L  Ed  2d 
281 

Tax  audit:  disclosure  of  grand  jury  materials  held  not  available 
for  use  in  IRS  audit  of  civil  tax  liability,  77  L  Ed  2d  785 

GRAVEL 

Stock-Raising  Homestead  Act:  gravel  held  to  be  mineral  re- 
served to  United  States  in  lands  patented  under  §  9  of  the 
Stock-Raising  Homestead  Act  (43  USCS  §  299),  76  L  Ed 
2d  400 

GUILTY  PLEA 

Admission  in  Ohio  murder  trial  of  defendant's  Illinois  convic- 
tion based  on  guilty  plea,  held  not  to  deprive  defendant  of 
any  federal  right,  74  L  Ed  2d  646 

Discrimination:  guilty  plea  in  state  court  held  not  to  preclude 
§  1983  action  to  recover  damages  for  alleged  Fourth 
Amendment  violation,  76  L  Ed  2d  595 

Firearms  disabilities  imposed  by  18  USCS  §§  922  (g)(1)  and 
(h)(1)  held  not  removed  by  state  expunction  of  criminal 
record  of  guilty  plea  to  concealed  weapon  charge,  74  L  Ed 
2d  845 

GUNS 

Firearms  disabilities  imposed  by  18  USCS  §§922  (g)(1)  and 
(h)(1)  held  not  removed  by  state  expunction  of  criminal 
record  of  guilty  plea  to  concealed  weapon  charge,  74  L  Ed 
2d  845 

HABEAS  CORPUS 

Competence:  federal  habeas  corpus  held  unavailable  to  state 
prisoner  denied  pretrial  competency  hearing  on  findings 
fairly  supported  by  the  record,  76  L  Ed  2d  794 

Exhaustion  of  remedies  requirement  of  habeas  corpus  statute 
(28  USCS  §  2254),  held  not  satisfied  where  petitioner  did 
not  present  same  due  process  claim  in  state  court  appeal, 
74  L  Ed  2d  3 
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HABEAS  CORPUS— Cont'd 

Fourth  Amendment  claims:  state  prisoner's  Fourth  Amend- 
ment claim  held  not  reviewable  on  federal  habeas  corpus, 

76  L  Ed  2d  333 

Guilty  plea:  guilty  plea  in  state  court  held  not  to  preclude 
§  1983  action  to  recover  damages  for  alleged  Fourth 
Amendment  violation,  76  L  Ed  2d  595 

Stay  of  execution.  Death  Sentence  (this  index) 

HABITUAL  CRIMINALS 

Admission  in  Ohio  murder  trial  of  defendant's  Illinois  convic- 
tion based  on  guilty  plea,  held  not  to  deprive  defendant  of 
any  federal  right,  74  L  Ed  2d  646 

Probation:  conviction  of  youth  offender  who  had  been  placed 
on  probation  under  Federal  Youth  Corrections  Act  of 
1950  (18  USCS  §§  5005  et  seq.),  held  not  to  be  automati- 
cally set  aside  after  youth  served  full  term  of  probation 
where  court  had  not  exercised  its  discretion  to  discharge 
him  unconditionally  prior  to  expiration  of  maximum  pe- 
riod of  probation,  75  L  Ed  2d  359 

Sentence:  Eighth  Amendment  held  to  proscribe  life  sentence 
without  possibility  of  parole  for  seventh  nonviolent  felony, 

77  L  Ed  2d  637 

HANDICAPPED  PERSONS 

Television:  Section  504  of  Rehabilitation  Act  (29  USCS  §  794), 
held  not  to  require  FCC  to  review  public  television  sta- 
tion's license  renewal  application  under  different  standard 
than  commercial  licensee's,  74  L  Ed  2d  705 

HARASSMENT 

Civil  Rights  Attorney's  Fees  Awards  Act:  civil  rights  plaintiffs' 
attorney  fee  award  held  limited  by  extent  of  success,  76  L 
Ed  2d  40 

Elections:  Ohio  statute  requiring  every  candidate  for  political 
office  to  disclose  each  contributor  and  recipient  of  cam- 
paign funds,  held  invalid  under  First  Amendment  as  ap- 
plied to  minor  political  party  that  historically  had  been 
object  of  harassment,  74  L  Ed  2d  250 

HARBOR  WORKERS 

Longshoremen's   and   Harbor  Workers'   Compensation   Act 

(this  index) 
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HARMLESS  ERROR 

Prosecutorial  misconduct:  reversal  of  criminal  conviction  to 
punish  prosecutorial  misconduct  held  improper  where 
error  was  harmless,  76  L  Ed  2d  96 

HEALTH 

Safety  and  Health  (this  index) 

HEARING  IMPAIRED 

Television:  Section  504  of  Rehabilitation  Act  (29  USCS  §  794), 
held  not  to  require  FCC  to  review  public  television  sta- 
tion's license  renewal  application  under  different  standard 
than  commercial  licensee's,  74  L  Ed  2d  705 

HEARINGS 

Adoption  notice:  unmarried  father  lacking  custodial,  personal, 
or  financial  relationship  with  child  held  not  entitled  to 
notice  of  child's  adoption  proceeding,  77  L  Ed  2d  614 

Federal  Energy  Regulatory  Commission:  Federal  Energy  Regu- 
latory Commission's  full  avoided  cost  and  interconnection 
rules  held  valid,  76  L  Ed  2d  22 

Immigration  and  Naturalization  Service,  seeking  to  deny  ad- 
mission to  United  States  of  permanent  resident  alien  who 
left  country  briefly,  held  entitled  to  determine  admissibil- 
ity in  exclusion  hearing  rather  than  deportation  hearing, 
although  alien  held  entitled  to  due  process  in  hearing,  74 
LEd  2d  21 

Insane  and  incompetent  persons:  acquittal  by  reason  of  insan- 
ity held  sufficiently  probative  under  due  process  clause  to 
justify  confinement  in  mental  institution  for  indefinite 
period,  77  L  Ed  2d  694 

Seizure:  18-month  delay  in  filing  civil  proceeding  for  forfeiture 
of  currency  seized  by  customs  officials  held  not  to  violate 
claimant's  right  to  due  process  of  law,  76  L  Ed  2d  143 

Sentencing:  psychiatric  testimony  held  admissible  in  sentenc- 
ing hearing  for  capital  crime;  denial  of  stay  of  execution 
without  formally  deciding  habeas  corpus  appeal  held  per- 
missible, 77  L  Ed  2d  1090 

HIGHWAYS  AND  STREETS 

Automobiles  and  Highway  Traffic  (this  index) 

Indian  forests:  United  States  held  accountable  in  money  dam- 
ages for  alleged  mismanagement  of  forest  resources  on 
allotted  Quinault  Indian  Reservation  lands,  77  L  Ed  2d 
580 
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HISTORY 

Legislative  History  and  Intent  (this  index) 

HOME  OR  DWELLING 

Misrepresentation:  homeowner's  claim  for  negligence  by  Farm- 
ers Home  Administration  officials  in  supervising  construc- 
tion of  house,  held  not  to  arise  out  of  misrepresentation 
within  meaning  of  Federal  Tort  Claims  Act  provision  (28 
USCS  §  2680(h))  and  therefore  not  barred  by  that  provi- 
sion, 75  L  Ed  2d  67 

HOMESTEADS 

Stock-Raising  Homestead  Act:  gravel  held  to  be  mineral  re- 
served to  United  States  in  lands  patented  under  §  9  of  the 
Stock-Raising  Homestead  Act  (43  USCS  §  299),  76  L  Ed 
2d  400 

Taxation:  26  USCS  §  7403  held  to  authorize  sale  of  delinquent 
taxpayer's  home  when  spouse  owing  none  of  indebtedness 
has  homestead  right  in  property,  76  L  Ed  2d  236 

HOMICIDE 
Murder  (this  index) 

HOSPITALS 

Abortion  (this  index) 

Pharmaceutical  products:  sale  of  pharmaceutical  products  to 
state  and  local  government  hospitals  for  resale  in  competi- 
tion with  private  pharmacies,  held  not  exempt  from  pro- 
scriptions of  Robinson-Patman  Act  (15  USCS  §  13),  74  L 
Ed  2d  882 

Reimbursement:  city  held  not  constitutionally  required  to 
reimburse  hospital  for  care  furnished  suspect  wounded  by 
city  police,  77  L  Ed  2d  605 

HOT  CARGO 

National  Labor  Relations  Board,  held  not  required  to  provide 
make-whole  remedy  for  violation  of  8(e)  of  National  Labor 
Relations  Act  (29  USCS  §  158(e)),  74  L  Ed  2d  523 

HOUSING 

Misrepresentation:  homeowner's  claim  for  negligence  by  Farm- 
ers Home  Administration  officials  in  supervising  construc- 
tion of  house,  held  not  to  arise  out  of  misrepresentation 
within  meaning  of  Federal  Tort  Claims  Act  provision  (28 
USCS  §  2680(h))  and  therefore  not  barred  by  that  provi- 
sion, 75  L  Ed  2d  67 
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HUMAN  RIGHTS  LAW 

Pre-emption:  New  York's  human  rights  law  held  pre-empted 
with  respect  to  ERISA  benefit  plans,  but  disability  benefits 
law  held  not  pre-empted  by  ERISA,  77  L  Ed  2d  490 

HUNTING 

Indians:  New  Mexico's  application  of  its  hunting  and  fishing 
laws  to  nonmembers  of  Mescalero  Apache  Tribe  on  reser- 
vation held  pre-empted  by  operation  of  federal  law,  76  L 
Ed  2d  611 

HUSBAND  AND  WIFE 

Homesteads:  26  USCS  §  7403  held  to  authorize  sale  of  delin- 
quent taxpayer's  home  when  spouse  owing  none  of  in- 
debtedness has  homestead  right  in  property,  76  L  Ed  2d 
236 

Sex  discrimination:  employer's  health  plan  for  limiting  preg- 
nancy coverage  for  employees'  spouses,  but  not  for  female 
employees,  held  unlawfully  discriminatory  against  male 
employees,  77  L  Ed  2d  89 

IDENTIFICATION 

Loitering:  California  loitering  statute  requiring  "credible  and 
reliable"  identification  at  police  request  held  unconstitu- 
tionally vague,  75  L  Ed  2d  903 

ILLEGITIMATE  CHILDREN 

Adoption  notice:  unmarried  father  lacking  custodial,  personal, 
or  financial  relationship  with  child  held  not  entitled  to 
notice  of  child's  adoption  proceeding,  77  L  Ed  2d  614 

Limitation  of  actions:  Tennessee  statute  barring  paternity  suits 
brought  on  behalf  of  illegitimate  children  more  than  2 
years  after  their  birth  held  unconstitutional,  76  L  Ed  2d 
372 

IMMIGRATION  AND  NATIONALITY  ACT 

Legislative  veto:  one-house  congressional  veto  provision  in 
§  244(c)(2)  of  Immigration  and  Nationality  Act  held  un- 
constitutional, 77  L  Ed  2d  317 
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IMMIGRATION  AND  NATURALIZATION 

Exclusion  hearing:  Immigration  and  Naturalization  Service, 
seeking  to  deny  admission  to  United  States  of  permanent 
resident  alien  who  left  country  briefly,  held  entitled  to 
determine  admissibility  in  exclusion  hearing  rather  than 
deportation  hearing,  although  alien  held  entitled  to  due 
process  in  hearing,  74  L  Ed  2d  21 

Legislative  veto:  one-house  congressional  veto  provision  in 
§  244(c)(2)  of  Immigration  and  Nationality  Act  held  un- 
constitutional, 77  L  Ed  2d  317 

Process  of  application:  Immigration  and  Naturalization  Service, 
held  not  estopped  from  denying  application  for  perma- 
nent resident  alien  status  because  of  its  failure  to  process 
application  promptly,  74  L  Ed  2d  12 

IMMUNITIES 

Privileges  and  Immunities  (this  index) 

IMPAIRMENT  OF  CONTRACT 

Contracts:  Kansas  statute  regulating  price  of  natural  gas,  held 
to  not  impair  energy  company's  contracts  with  public 
utility  in  violation  of  contract  clause,  74  L  Ed  2d  569 

IMPORTS  AND  EXPORTS 

Forfeiture:  18-month  delay  in  filing  civil  proceeding  for  forfei- 
ture of  currency  seized  by  customs  officials  held  not  to 
violate  claimant's  right  to  due  process  of  law,  76  L  Ed  2d 
143 

State  ad  valorem  personal  property  taxes  on  imported  goods 
stored  under  bond  in  customs  warehouse,  destined  for 
foreign  markets,  and  exempt  from  customs  duties  pursu- 
ant to  19  USCS  §  1557(a),  held  pre-empted  by  Congress' 
regulation  of  customs  duties,  74  L  Ed  2d  323 

IMPOSSIBILITY 

Contracts  and  agreements:  arbitral  award  of  backpay  damages 
under  collective  bargaining  agreement  for  layoffs  pursuant 
to  agreement  with  EEOC  held  enforceable,  76  L  Ed  2d 
298 

IMPRISONMENT 

Prisons  and  Prisoners  (this  index) 
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INCOME  OR  EARNINGS 

Bank  tax:  Tennessee  bank  tax,  under  which  taxable  net  earn- 
ings of  bank  included  interest  from  federal  obligations, 
but  not  interest  from  state's  own  obligations,  held  discrim- 
inatory under  31  USCS  §  742,  and  therefore  to  violate 
immunity  of  federal  obligations  from  state  and  local  taxa- 
tion, 74  L  Ed  2d  562 

Compensation  (this  index) 

INCOME  TAXES 

Deductions:  tax  benefit  rule,  held  to  ordinarily  apply  to  require 
inclusion  of  income  when  events  occur  that  are  fundamen- 
tally inconsistent  with  earlier  deduction  unless  nonrecog- 
nition  provision  of  Internal  Revenue  Code  prevents  it,  75 
LEd2d  130 

Exemptions:  racially  discriminatory  private  religious  schools 
held  constitutionally  denied  tax-exempt  status  under  26 
USCS  §  501(c)(3),  76  L  Ed  2d  157 

Taxpayer:  taxpayer  who  sells  property  encumbered  by  nonre- 
course mortgage  exceeding  fair  market  value  of  property 
sold  held  required  to  include  unpaid  balance  of  mortgage 
in  computation  of  amount  taxpayer  realized  on  sale,  75  L 
Ed  2d  863 

INCOMPETENT  PERSONS 

Acquittal:  acquittal  by  reason  of  insanity  held  sufficiently  pro- 
bative under  due  process  clause  to  justify  confinement  in 
mental  institution  for  indefinite  period,  77  LEd  2d  694 

INCREASE  OR  DECREASE 

Price  discrimination:  meeting-competition  defense  of  §  2(b)  of 
Clayton  Act,  as  amended  by  Robinson-Patman  Act  (15 
USCS  §  13(b)),  held  not  so  inflexible  as  to  be  available 
only  if  seller  sets  its  lower  prices  on  customer-by-customer 
basis  and  creates  price  discrimination  by  lowering  rather 
than  by  raising  prices,  75  L  Ed  2d  174 

INDEMNIFICATION 

Federal  Employees'  Compensation  Act's  exclusive  liability  pro- 
vision (5  USCS  §  8116(c)),  held  not  to  directly  bar  third- 
party  indemnity  action  against  United  States,  74  L  Ed  2d 
911 
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INDEMNIFICATION— Cont'd 

Longshoremen's  and  Harbor  Workers'  Compensation  Act: 
longshoremen's  acceptance  of  voluntary  compensation 
pavments  held  not  to  effect  assignment  of  his  claim 
against  third  party.  76  L  Ed  2d  120 

INDIANS 

Forest  resources:  United  States  held  accountable  in  money 
damages  for  alleged  mismanagement  of  forest  resources 
on  allotted  Quinault  Indian  Reservation  lands.  77  L  Ed  2d 
580 

Intervention  (this  index) 

Jurisdiction  (this  index) 

Liquor  licenses:  California  held  authorized  to  require  Indian 
trader  on  reservation  to  have  state  liquor  license  to  sell 
liquor  for  off-premises  consumption.  77  L  Ed  2d  961 

Pre-emption 

-  California  held  authorized  to  require  Indian  trader  on  reser- 

vation to  have  state  liquor  license  to  sell  liquor  for  off- 
premises  consumption.  77  L  Ed  2d  961 

-  New  Mexico's  application  of  its  hunting  and  fishing  laws  to 

nonmembers  of  Mescalero  Apache  Tribe  on  reservation 
held  pre-empted  bv  operation  of  federal  law.   76  L  Ed 
2d  611 
Water  rights 

-  extent  of  irrigable  acreage  on  Indian  Reservation  lands  used 

to  calculate  rights  of  Indian  Tribes  to  waters  of  Colo- 
rado River,  held  not  relitigable  in  interest  of  finality  in 
regard  to  acreage  on  reservation  lands  omitted  bv 
L'nited  States  in  making  calculations  of  Indian  Tribes' 
water  rights  established  in  prior  Supreme  Court  decree, 
75  LEd2d  318 

-  federal  suits  brought  by  Indian  tribes  to  adjudicate  Indian 

water  rights  held  subject  to  dismissal  where  states  have 
concurrent  jurisdiction,  77  L  Ed  2d  837 

-  res  judicata  held  to  prevent  L'nited  States  and  Indian  Tribe 

from  litigating  water  rights  claim  decided  in  earlier 
decree.  77  L  Ed  2d  509 

INDIGENTS 

Assistance  of  counsel 
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INDIGENTS— Cont'd 

Assistance  of  counsel — Cont'd 

-  defense  counsel  assigned  to  prosecute  appeal  from  criminal 

conviction  held  to  have  no  constitutional  duty  to  raise 
every  nonfrivolous  issue  requested  by  defendant,  77  L 
Ed  2d  987 

-  state   residency    requirement    for   admission    to    tuition-free 

public  schools  held  not  to  violate  equal  protection 
clause  of  Fourteenth  Amendment,  75  L  Ed  2d  876 
Sentence  and  punishment:  Fourteenth  Amendment  held  to 
preclude  state  court  from  automatically  revoking  proba- 
tion and  imposing  prison  term,  when  probationer  could 
not  pay  fine,  without  finding  that  he  did  not  make  bona 
fide  effort  to  pay  or  that  alternative  forms  of  punishment 
were  inadequate,  76  L  Ed  2d  221 

INFANTS 

Children  and  Minors  (this  index) 

INFERENCES 

Presumptions  and  Burden  of  Proof  (this  index) 

INFLATION 

Damages:  federal  law  held  governing  as  to  rate  of  discounting 
lost  future  earnings  recoverable  against  vessel  owner  not- 
withstanding receipt  of  compensation,  76  L  Ed  2d  768 

INFORMAL  EVIDENTIARY  REVIEW 

Prisoner:  informal,  nonadversary  evidentiary  review  for  pris- 
oner who  was  removed  from  general  prison  population 
and  confined  to  administrative  segregation  following 
prison  riot,  held  to  satisfy  requirements  of  due  process 
clause  of  Fourteenth  Amendment,  74  L  Ed  2d  675 

INFORMANTS 
Informers  (this  index) 

INFORMATION 

Abortion:  ordinance  provisions  requiring  all  second  trimester 
abortions  to  be  performed  in  hospital  and  dealing  with 
parental  consent,  informed  consent,  24  hour  waiting  pe- 
riod, and  disposal  of  fetal  remains  held  unconstitutional, 
76  L  Ed  2d  687 
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INFORMATION— Cont'd 

Freedom  of  Information  Act:  agency  attorney  work  product 
held  exempt  from  mandatory  FOIA  disclosure  without 
regard  to  status  of  litigation  for  which  it  was  prepared,  76 
L  Ed  2d  387 

Securities  regulations:  tippee  of  material  nonpublic  informa- 
tion held  not  to  have  violated  federal  securities  laws  by 
repeating  allegations  of  corporation's  fraud  to  investors, 
77  L  Ed  2d  911 

INFORMED  CONSENT 

Abortion:  ordinance  provisions  requiring  all  second  trimester 
abortions  to  be  performed  in  hospital  and  dealing  with 
parental  consent,  informed  consent,  24  hour  waiting  pe- 
riod, and  disposal  of  fetal  remains  held  unconstitutional, 

76  L  Ed  2d  687 

INFORMERS 

Search  and  seizure 

-  customs'  boarding  vessel  for  document  check,  without  suspi- 

cion of  wrongdoing,  held  not  to  violate  Fourth  Amend- 
ment, 77  L  Ed  2d  22 

-  "totality  of  circumstances"  held  proper  standard  for  deter- 

mining probable  cause  for  issuance  of  search  warrant 
based  on  information  from  informant,  76  L  Ed  2d  527 
Securities  regulations:  tippee  of  material  nonpublic  informa- 
tion held  not  to  have  violated  federal  securities  laws  by 
repeating  allegations  of  corporation's  fraud  to  investors, 

77  L  Ed  2d  911 

INITIATION  FEES 

National  Labor  Relations  Board  held  not  required  to  provide 
make-whole  remedy  for  violation  of  8(e)  of  National  Labor 
Relations  Act  (29  USCS  §  158(e)),  74  L  Ed  2d  523 

INJUNCTIONS 

Irreparable  injury:  citizen  subjected  to  police  chokehold  held 
not  entitled  to  federal  court  injunction  against  future 
police  chokeholds,  75  L  Ed  2d  675 

Jurisdiction:  federal  court  held  without  jurisdiction  to  deter- 
mine whether  state  may  collect  unpaid  taxes  by  imposing 
levy  on  ERISA  plan,  77  L  Ed  2d  420 
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INJUNCTIONS— Cont'd 

National  Labor  Relations  Board:  prosecuting  unmeritorious 
lawsuit  for  retaliatory  purpose  held  not  unfair  labor  prac- 
tice unless  suit  lacks  reasonable  basis,  76  L  Ed  2d  277 

Obeyance:  arbitral  award  of  backpay  damages  under  collective 
bargaining  agreement  for  layoffs  pursuant  to  agreement 
with  EEOC  held  enforceable,  76  L  Ed  2d  298 

INJURIES 

Damage  and  Injury  (this  index) 

INK 

Use  tax:  state  special  use  tax  assessed  against  publications  for 
costs  of  ink  and  paper  used  in  producing  publication  held 
to  violate  First  Amendment,  75  L  Ed  2d  295 

INSANE  AND  INCOMPETENT  PERSONS 

Acquittal:  acquittal  by  reason  of  insanity  held  sufficiently  pro- 
bative under  due  process  clause  to  justify  confinement  in 
mental  institution  for  indefinite  period,  77  L  Ed  2d  694 

INSIDER  INFORMATION 

Tips:  tippee  of  material  nonpublic  information  held  not  to 
have  violated  federal  securities  laws  by  repeating  allega- 
tions of  corporation's  fraud  to  investors,  77  L  Ed  2d  91 1 

INSPECTION  OF  RECORDS 

Government  contracts:  Comptroller  General  held  allowed  to 
inspect  government  contractor's  records  of  direct  costs 
but  not  records  of  indirect  costs  under  10  USCS  §  2313(b) 
and  41  USCS  §  254(c),  75  L  Ed  2d  580 

INSTITUTIONS 

Pharmaceutical  products:  sale  of  pharmaceutical  products  to 
state  and  local  government  hospitals  for  resale  in  competi- 
tion with  private  pharmacies,  held  not  exempt  from 
proscrptions  of  Robinson-Patman  Act  (15  USCS  §  13),  74 
L  Ed  2d  882 

Prisons  and  Prisoners  (this  index) 

INSTRUCTIONS  TO  JURY 

Death  sentence 

-  impairment:  death  sentence  held  not  constitutionally  im- 
paired by  invalidity  of  one  of  several  statutory  aggravat- 
ing circumstances  found  by  jury,  77  L  Ed  2d  235 
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INSTRUCTIONS  TO  JURY— Cont'd 

Death  sentence — Cont'd 

-  state  capital  sentencing  jury  instruction  as  to  governor's 
power  to  commute  life  sentence  without  possibility  of 
parole  held  constitutional,  77  L  Ed  2d  1171 

Due  process:  Connecticut  Supreme  Court's  reversal  of  convic- 
tions for  attempted  murder  and  robbery  on  ground  that 
due  process  was  violated  by  jury  instruction  that  every 
person  is  conclusively  presumed  to  intend  natural  and 
necessary  consequences  of  his  act,  affirmed,  74  L  Ed  2d 
823 

INSURANCE  AND  INSURANCE  COMPANIES 

Health  plans:  employer's  health  plan  for  limiting  pregnancy 
coverage  for  employees'  spouses,  but  not  for  female  em- 
ployees, held  unlawfully  discriminatory  against  male  em- 
ployees, 77  L  Ed  2d  89 

Interlocking  directorates:  Section  8  of  Clayton  Act  held  not  to 
bar  interlocking  directorates  between  bank  and  competing 
insurance  company,  76  L  Ed  2d  456 

INTENT 

Civil  Rights  Act:  Civil  Rights  Act  Title  VI  regulations  held  to 
warrant  relief,  but  not  compensatory  relief,  absent  dis- 
criminatory intent,  77  L  Ed  2d  866 

Conspiracy:  private  conspiracy  to  infringe  First  Amendment 
rights  of  nonunion  employees  held  not  to  violate  civil 
rights  statute,  77  L  Ed  2d  1049 

Evidence:  plaintiff  in  job  discrimination  action  under  Title  VII 
of  Civil  Rights  Act  of  1964  (42  USCS  §§  2000e  et  seq.), 
held  not  required  to  submit  direct  evidence  of  discrimina- 
tory intent  to  allow  court  to  reach  question  of  discrimina- 
tion, 75  L  Ed  2d  403 

Jury  instructions:  Connecticut  Supreme  Court's  reversal  of 
convictions  for  attempted  murder  and  robbery  on  ground 
that  due  process  was  violated  by  jury  instruction  that  every 
person  is  conclusively  presumed  to  intend  natural  and 
necessary  consequences  of  his  act,  affirmed,  74  L  Ed  2d 
823 

Legislative  History  and  Intent  (this  index) 
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INTENT— Cont'd 

Punitive  damages:  punitive  damages  in  action  under  42  USCS 
§  1983,  held  available  when  defendant's  conduct  is  shown 
to  be  motivated  by  evil  motive  or  intent  or  when  it 
involves  reckless  or  callous  indifference  to  federally  pro- 
tected rights  of  others,  75  L  Ed  2d  632 

Residence:  state  residency  requirement  for  admission  to  tu- 
ition-free public  schools  held  not  to  violate  equal  protec- 
tion clause  of  Fourteenth  Amendment,  75  L  Ed  2d  876 

Sentence:  Eighth  Amendment  held  to  proscribe  life  sentence 
without  possibility  of  parole  for  seventh  nonviolent  felony, 
77  L  Ed  2d  637 

INTERCONNECTION  RULE 

Federal  Energy  Regulatory  Commission:  Federal  Energy  Regu- 
latory Commission's  full  avoided  cost  and  interconnection 
rules  held  valid,  76  L  Ed  2d  22 

INTEREST  ON  MONEY 

Bank  tax:  Tennessee  bank  tax,  under  which  taxable  net  earn- 
ings of  bank  included  interest  from  federal  obligations, 
but  not  interest  from  state's  own  obligations,  held  discrim- 
inatory under  31  USCS  §  742,  and  therefore  to  violate 
immunity  of  federal  obligations  from  state  and  local  taxa- 
tion, 74  L  Ed  2d  562 

Patent  infringement:  award  of  prejudgment  interest  in  patent 
infringement  suit  held  proper,  76  L  Ed  2d  21 1 

INTERFERENCE 

Supervisor:  state  court  action  brought  by  one  who  is  "supervi- 
sor" within  meaning  of  §2(11)  of  National  Labor  Rela- 
tions Act  (29  USCS  §  152(11))  for  interference  by  union 
with  his  contractual  relationships  with  his  employer,  held 
pre-empted  by  National  Labor  Relations  Act,  75  L  Ed  2d 
368 

INTERLOCKING  DIRECTORATES 

Clayton  Act:  Section  8  of  Clayton  Act  held  not  to  bar  inter- 
locking directorates  between  bank  and  competing  insur- 
ance company,  76  L  Ed  2d  456 

INTERNAL  REVENUE  SERVICE 

Taxation  (this  index) 
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INTERNATIONAL  LAW 

Foreign  sovereign  immunity:  Foreign  Sovereign  Immunities 
Act  held  not  unconstitutional  in  authorizing  foreign  plain- 
tiff to  sue  foreign  state  in  federal  court  on  nonfederal 
claim,  76  L  Ed  2d  81 

Setoff:  American  bank  held  entitled  to  setoff,  in  suit  against  it 
by  Cuba's  exclusive  agent  in  foreign  trade,  for  value  of  its 
expropriated  Cuban  assets,  77  L  Ed  2d  46 

INTERROGATION 

Polygraph  Examinations  (this  index) 

INTERSTATE  COMMERCE 

Carriers  (this  index) 

Federal  question  jurisdiction,  held  to  exist  over  suit  brought 
by  common  carrier  to  recover  motor  freight  charges  re- 
quired by  tariffs  on  file  with  Interstate  Commerce  Com- 
mission, 75  L  Ed  2d  260 

Public  Service  Commissions:  state  regulation  of  cooperative's 
wholesale  electricity  rates  held  not  barred  by  supremacy 
and  commerce  clauses,  76  L  Ed  2d  1 

Severance  taxes:  Alabama  statute  prohibiting  oil  and  gas  pro- 
ducers from  passing  on  severance  tax  increase  to  purchas- 
ers held  pre-empted  by  federal  law  as  to  sale  of  gas  in 
interstate  commerce,  but  pass-through  prohibition  and 
royalty-owner  exemption  held  constitutional,  76  L  Ed  2d 
497 

INTERSTATE  COMMERCE  COMMISSION 

Rates 

-  Federal  Court  of  Appeals  that  rejected  Interstate  Commerce 

Commission  rate  orders,  held  without  power  to  freeze 
rate  prior  to  decision  by  Commission  as  to  what  reason- 
able rate  should  be,  74  L  Ed  2d  31 1 

-  federal  question  jurisdiction,  held  to  exist  over  suit  brought 

by  common  carrier  to  recover  motor  freight  charges 
required  by  tariffs  on  file  with  Interstate  Commerce 
Commission,  75  L  Ed  2d  260 

INTERSTATE  TRAVEL 

Residence:  state  residency  requirement  for  admission  to  tu- 
ition-free public  schools  held  not  to  violate  equal  protec- 
tion clause  of  Fourteenth  Amendment,  75  L  Ed  2d  876 
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INTERVENTION 

Appeal  and  review:  one-house  congressional  veto  provision  in 
§  244(c)(2)  of  Immigration  and  Nationality  Act  held  un- 
constitutional, 77  L  Ed  2d  317 

Indians 

-  extent  of  irrigable  acreage  on  Indian  Reservation  lands  used 

to  calculate  rights  of  Indian  Tribes  to  waters  of  Colo- 
rado River,  held  not  relitigable  in  interest  of  finality  in 
regard  to  acreage  on  reservation  lands  omitted  by 
United  States  in  making  calculations  of  Indian  Tribes' 
water  rights  established  in  prior  Supreme  Court  decree, 
75  LEd  2d  318 

-  federal  suits  brought  by  Indian  tribes  to  adjudicate  Indian 

water  rights  held  subject  to  dismissal  where  states  have 

concurrent  jurisdiction,  77  L  Ed  2d  837 
Nuclear   Regulatory   Commission:    NRC   rule   that   permanent 
storage  of  nuclear  wastes  should  be  assumed  to  have  no 
environmental  impact  and  should  not  affect  licensing  deci- 
sion held  valid,  76  L  Ed  2d  437 

INTIMIDATION 

Coercion  and  Duress  (this  index) 

Discrimination:  allegations  of  racial  or  class-based  invidiously 
discriminatory  animus,  held  not  required  to  establish 
cause  of  action  under  first  part  of  42  USCS  §  1985(2),  75 
LEd  2d  413 

INTOXICATION  AND  INTOXICATING  LIQUORS 

Affidavits  of  police  officers:  Illinois  police  affidavit  as  to  ar- 
rested driver's  refusal  to  undergo  breath-analysis  held  not 
constitutionally  required  to  recite  facts  evidencing  driver's 
intoxication,  77  L  Ed  2d  1267 

Contract  clause:  Alabama  statute  prohibiting  oil  and  gas  pro- 
ducers from  passing  on  severance  tax  increase  to  purchas- 
ers held  pre-empted  by  federal  law  as  to  sale  of  gas  in 
interstate  commerce,  but  pass-through  prohibition  and 
royalty-owner  exemption  held  constitutional,  76  L  Ed  2d 
497 

Driving  While  Intoxicated  (this  index) 
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INTOXICATION  AND  INTOXICATING  LIQUORS 
—Cont'd 

Licenses 

-  churches:  Massachusetts  statute  vesting  power  in  governing 

bodies  of  churches  to  effectively  veto  applications  for 
liquor  licenses  within  500  foot  radius  of  church,  held 
violative  of  establishment  clause  of  First  Amendment, 
74  L  Ed  2d  297 

-  Indians:  California  held  authorized  to  require  Indian  trader 

on  reservation  to  have  state  liquor  license  to  sell  liquor 
for  off-premises  consumption,  77  L  Ed  2d  961 
Search  and  seizure:  protective  search  of  passenger  compart- 
ment of  car  during  investigative  detention  held  valid,  77  L 
Ed  2d  1201 
Self-incrimination:  admission  into  evidence  of  refusal  to  take 
blood-alcohol  test,  held  not  to  violate  Fifth  Amendment 
right  against  self-incrimination,  74  L  Ed  2d  748 

INVENTIONS 
Patents  (this  index) 

INVENTORY  SEARCHES 

Arrest:  warrantless  police  inventory  search  of  arrestee's  per- 
sonal effects  incident  to  incarcerating  the  arrestee  held 
consistent  with  Fourth  Amendment,  77  L  Ed  2d  65 

INVESTIGATIONS 

Clayton  Act  diclosure  provision  (15  USCS  §  15f(b)),  held  not 
to  authorize  Attorney  General's  turnover  of  grand  jury 
materials  to  state  attorney  general  who  has  not  complied 
with  judicially-developed  standards  implementing  Rule 
6(e)  of  Federal  Rules  of  Criminal  Procedure,  75  L  Ed  2d 
281 

Government  contracts:  Comptroller  General,  held  allowed  to 
inspect  government  contractor's  records  of  direct  costs 
but  not  records  of  indirect  costs  under  10  USCS  §  2313(b) 
and  41  USCS  §  254(c),  75  L  Ed  2d  580 

Search:  suspect's  consent  to  search  luggage,  held  tainted  by 
illegal  detention  at  airport  so  as  to  be  ineffective  to  justify 
search  where  law  enforcement  officers'  actions  exceeded 
permissible  bounds  of  investigative  stop,  75  L  Ed  2d  229 
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INVESTIGATIVE  STOPS 

Time  limits:  temporary  detention  of  luggage  for  exposure  to 
trained  narcotics  detection  dog  held  not  to  violate  Fourth 
Amendment,  but  90-minute  detention  of  luggage  held 
unreasonable,  77  L  Ed  2d  1 10 

IRRIGATION 

Indians:  extent  of  irrigable  acreage  on  Indian  Reservation 
lands  used  to  calculate  rights  of  Indian  Tribes  to  waters  of 
Colorado  River,  held  not  relitigable  in  interest  of  finality 
in  regard  to  acreage  on  reservation  lands  omitted  by 
United  States  in  making  calculations  of  Indian  Tribes' 
water  rights  established  in  prior  Supreme  Court  decree, 
75  L  Ed  2d  318 

JAILS 

Prisons  and  Prisoners  (this  index) 

JUDGE  OR  MAGISTRATE 

Masters  (this  index) 

Search  warrants:  "totality  of  circumstances"  held  proper  stan- 
dard for  determining  probable  cause  for  issuance  of 
search  warrant  based  on  information  from  informant,  76  L 
Ed  2d  527 

JUDGMENTS,  ORDERS,  AND  DECREES 

Appeal  and  Review  (this  index) 

Apportionment:  report  of  Special  Master  recommending  equi- 
table apportionment  of  river's  water  between  Colorado 
and  New  Mexico,  held  to  not  contain  sufficient  factual 
findings,  74  L  Ed  2d  348 

Collateral  Estoppel  (this  index) 

Commerce  clause:  Boston  Mayor's  executive  order  that  all 
construction  projects  funded  in  whole  or  in  part  by  city 
funds  or  funds  which  city  had  authority  to  administer  be 
performed  by  work  force  consisting  of  at  least  half  bona 
fide  residents  of  Boston,  held  not  to  violate  commerce 
clause  (Art  I,  §  8,  cl  3),  75  L  Ed  2d  1 

Declaratory  Judgments  (this  index) 

Guilty  plea:  guilty  plea  in  state  court  held  not  to  preclude 
§  1983  action  to  recover  damages  for  alleged  Fourth 
Amendment  violation,  76  L  Ed  2d  595 
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JUDGMENTS,  ORDERS,  AND  DECREES— Cont'd 

Indians:  extent  of  irrigable  acreage  on  Indian  Reservation 
lands  used  to  calculate  rights  of  Indian  Tribes  to  waters  of 
Colorado  River,  held  not  relitigable  in  interest  of  finality 
in  regard  to  acreage  on  reservation  lands  omitted  by 
United  States  in  making  calculations  of  Indian  Tribes' 
water  rights  established  in  prior  Supreme  Court  decree, 
75  L  Ed  2d  318 

Res  Judicata  (this  index) 

JUDICIAL  REMEDIES 

Public  employees:  federal  employees  held  without  judicial 
damages  remedy  for  First  Amendment  violations  by  supe- 
riors, 76  L  Ed  2d  648 

JUDICIAL  REVIEW 

Appeal  and  Review  (this  index) 

JURISDICTION 

Appeals 

-  Alabama    statute    prohibiting    oil    and    gas    producers    from 

passing  on  severance  tax  increase  to  purchasers  held 
pre-empted  by  federal  law  as  to  sale  of  gas  in  interstate 
commerce,  but  pass-through  prohibition  and  royalty- 
owner  exemption  held  constitutional,  76  L  Ed  2d  497 

-  premature  notice  of  appeal  filed  after  entry  of  judgment  but 

while   motion    to    alter   or   amend  judgment    remained 
pending  in  District  Court,  held  to  be  of  no  effect  and 
therefore  Court  of  Appeals  lacked  jurisdiction,  74  L  Ed 
2d  225 
Arbitration:  Federal  District  Court's  stay  of  federal  suit  seeking 
arbitration  under  §  4  of  Arbitration  Act  (9  USCS  §  4),  in 
deference    to   parallel   litigation   in    North   Carolina    state 
court,  held  appealable  to  Federal  Court  of  Appeals  under 
28  USCS  §  1291,  and  improper  as  not  having  met  requi- 
site exceptional   circumstances   for  surrender  of  jurisdic- 
tion, 74  L  Ed  2d  765 
Bankruptcy  courts:  property  seized  by  IRS  prior  to  filing  of 
reorganization  petition  in  Bankruptcy  Court  held  subject 
to  turnover  order  under  11   USCS  §  542(a),  76  L  Ed  2d 
515 
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JURISDICTION— Cont'd 

Bar  admission:  United  States  District  Courts,  in  challenges  to 
state  court  decisions  arising  out  of  judicial  proceedings, 
held  not  to  have  subject  matter  jurisdiction,  but  held  to 
have  jurisdiction  over  complaints  involving  general  attack 
on  constitutionality  of  state  bar  admission  rules,  75  L  Ed 
2d  206 

Cross-appeals:  prohibition  against  lobbying  for  tax  exempt 
status  under  26  USCS  §  501(c)(3)  held  constitutional,  76  L 
Ed  2d  129 

Elementary  and  Secondary  Education  Act:  pre- 1978  version  of 
Elementary  and  Secondary  Education  Act  held  to  render 
state  recipients  liable  for  misused  funds  granted  under 
Title  I  of  Act,  76  L  Ed  2d  312 

ERISA:  federal  court  held  without  jurisdiction  to  determine 
whether  state  may  collect  unpaid  taxes  by  imposing  levy 
on  ERISA  plan,  77  L  Ed  2d  420 

Foreign  Sovereign  Immunities  Act:  Foreign  Sovereign  Immu- 
nities Act  held  not  unconstitutional  in  authorizing  foreign 
plaintiff  to  sue  foreign  state  in  federal  court  on  nonfederal 
claim,  76  L  Ed  2d  81 

Immigration  and  Nationality  Act:  one-house  congressional  veto 
provision  in  §  244(c)(2)  of  Immigration  and  Nationality 
Act  held  unconstitutional,  77  L  Ed  2d  317 

Indians 

-  California  held  authorized  to  require  Indian  trader  on  reser- 

vation to  have  state  liquor  license  to  sell  liquor  for  off- 
premises  consumption,  77  L  Ed  2d  961 

-  New  Mexico's  application  of  its  hunting  and  fishing  laws  to 

nonmembers  of  Mescalero  Apache  Tribe  on  reservation 
held  pre-empted  by  operation  of  federal  law,  76  L  Ed 
2d  611 

-  water  rights:  federal  suits  brought  by  Indian  tribes  to  adjudi- 

cate Indian  water  rights  held  subject  to  dismissal  where 
states  have  concurrent  jurisdiction,  77  L  Ed  2d  837 

Interstate  commerce:  federal  question  jurisdiction,  held  to 
exist  over  suit  brought  by  common  carrier  to  recover 
motor  freight  charges  required  by  tariffs  on  file  with 
Interstate  Commerce  Commission,  75  L  Ed  2d  260 

Judicial  remedies:  federal  employees  held  without  judicial 
damages  remedy  for  First  Amendment  violations  by  supe- 
riors, 76  L  Ed  2d  648 
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JURISDICTION— Cont'd 

Pecos  River  Compact:  Supreme  Court  held  not  authorized 
under  Pecos  River  Compact  to  designate  third  party  to 
cast  tie-breaking  votes  on  Pecos  River  Commission's  water 
allocation  disputes,  77  L  Ed  2d  1 

Pre-emption:  New  York's  human  rights  law  held  pre-empted 
with  respect  to  ERISA  benefit  plans,  but  disability  benefits 
law  held  not  pre-empted  by  ERISA,  77  L  Ed  2d  490 

Quiet  Title  Act:  Quiet  Title  Act  held  North  Dakota's  exclusive 
remedy  for  challenging  United  States'  land  title,  and  Act's 
limitations  provisions  held  binding  on  state,  75  L  Ed  2d 
840 

Raising  issue  below:  Alabama  statute  prohibiting  oil  and  gas 
producers  from  passing  on  severance  tax  increase  to 
purchasers  held  pre-empted  by  federal  law  as  to  sale  of 
gas  in  interstate  commerce,  but  pass-through  prohibition 
and  royalty-owner  exemption  held  constitutional,  76  L  Ed 
2d  497 

Repugnancy  to  Federal  Constitution:  unmarried  father  lacking 
custodial,  personal,  or  financial  relationship  with  child 
held  not  entitled  to  notice  of  child's  adoption  proceeding, 
77  LEd  2d  614 

Search  and  seizure 

-  protective  search  of  passenger  compartment  of  car  during 

investigative  detention  held  valid,  77  L  Ed  2d  1201 

-  "totality  of  circumstances"  held  proper  standard  for  deter- 

mining probable  cause  for  issuance  of  search  warrant 
based  on  information  from  informant,  76  L  Ed  2d  527 

JURY  AND  JURY  TRIAL 

Discrimination:  allegations  of  racial  or  class-based  invidiously 
discriminatory  animus,  held  not  required  to  establish 
cause  of  action  under  first  part  of  42  USCS  §  1985(2),  75 
LEd  2d  413 

Double  jeopardy:  conviction  and  sentencing  of  criminal  defen- 
dant at  single  trial  on  both  charges  of  first-degree  robbery 
and  armed  criminal  action,  held  not  to  violate  double 
jeopardy  clause  of  Fifth  Amendment,  74  L  Ed  2d  535 

Grand  Juries  (this  index) 

Instructions  to  Jury  (this  index) 
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JUS  TERTII 

Hospital  reimbursement:  city  held  not  constitutionally  required 
to  reimburse  hospital  for  care  furnished  suspect  wounded 
by  city  police,  77  L  Ed  2d  605 

JUSTICE  DEPARTMENT 

Grand  jury  materials:  Justice  Department  attorneys  held  re- 
quired to  seek  court  order  for  access  to  grand  jury  materi- 
als for  use  in  civil  suit,  77  L  Ed  2d  743 

JUVENILE  COURTS  AND  DELINQUENTS 

Abortion:  Missouri  statute  requiring  second  trimester  abor- 
tions to  be  performed  in  hospital  held  unconstitutional 
but  requirements  that  pathology  report  be  made,  that 
minors  secure  parental  or  judicial  consent,  and  that  sec- 
ond physician  be  present  held  constitutional,  76  L  Ed  2d 
733 

Probation:  conviction  of  youth  offender  who  had  been  placed 
on  probation  under  Federal  Youth  Corrections  Act  of 
1950  (18  USCS  §§  5005  et  seq.),  held  not  to  be  automati- 
cally set  aside  after  youth  served  full  term  of  probation 
where  court  had  not  exercised  its  discretion  to  discharge 
him  unconditionally  prior  to  expiration  of  maximum  pe- 
riod of  probation,  75  L  Ed  2d  359 

KNOWLEDGE 

Notice  and  Knowledge  (this  index) 

LABOR  AND  EMPLOYMENT 

Antitrust:  union  held  not  injured  by  violation  of  antitrust  laws, 
within  meaning  of  §  4  of  Clayton  Act  (15  USCS  §  15),  by 
employer  association's  coercion  of  employers,  74  L  Ed  2d 
723 

Boycotts  (this  index) 

Building  and  Construction  (this  index) 

Collective  Bargaining  (this  index) 

Commerce  Clause  (this  index) 

Compensation  (this  index) 

Contractors  (this  index) 

Disability  Benefits  (this  index) 

Discharge  From  Employment  (this  index) 

Discrimination  (this  index) 

Equal  Employment  Opportunity  Commission  (this  index) 
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LABOR  AND  EMPLOYMENT— Cont'd 

ERISA  (this  index) 

Fair  Representation  (this  index) 

First  Amendment:  federal  employees  held  without  judicial 
damages  remedy  for  First  Amendment  violations  by  supe- 
riors, 76  L  Ed  2d  648 

Labor  Management  Relations  Act  (this  index) 

Layoffs:  new  legislation  held  to  require  consideration  of  moot- 
ness  of  decision  layoffs  of  Boston  minority  police  and 
firefighters,  76  L  Ed  2d  330 

Limitation  of  actions:  limitation  period  of  29  USCS  §  160(b) 
held  applicable  to  employee's  suit  against  an  employer 
and  union,  for  breach  of  collective  bargaining  agreement 
and  duty  of  fair  representation,  respectively,  75  L  Ed  2d 
476 

Longshoremen's  and  Harbor  Workers'  Compensation  Act 
(this  index) 

Military  personnel:  enlisted  military  personnel  held  unable  to 
maintain  damages  action  against  superior  officers  for  vio- 
lation of  constitutional  rights  in  course  of  military  service, 

76  L  Ed  2d  586 

Monopolies  and  Restraints  of  Trade  (this  index) 

National  Labor  Relations  Act  (this  index) 

National  Labor  Relations  Board  (this  index) 

Pensions  (this  index) 

Pre-emption  (this  index) 

Public  Officers  and  Employees  (this  index) 

Race  Discrimination  (this  index) 

Retaliation:  prosecuting  unmeritorious  lawsuit  for  retaliatory 
purpose  held  not  unfair  labor  practice  unless  suit  lacks 
reasonable  basis,  76  L  Ed  2d  277 

Retirement  benefits:  state  retirement  plan  paying  lower  bene- 
fits to  women  than  to  men,  solely  because  of  women's 
longer  life  expectancy,  held  violative  of  Civil  Rights  Act, 

77  LEd2d  1236 

School  mail  system:  union's  differential  access  to  school  mail 
system,  held  not  violative  of  First  Amendment  or  equal 
protection  clause  of  Fourteenth  Amendment,  74  L  Ed  2d 
794 

Sex  Discrimination  (this  index) 

Strikes  (this  index) 

Supervision  or  Supervisors  (this  index) 
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LABOR  AND  EMPLOYMENT— Cont'd 

Unfair  Labor  Practices  (this  index) 
Workers'  Compensation  (this  index) 

LABOR  MANAGEMENT  RELATIONS  ACT 

Limitation  of  actions:  limitation  period  of  29  USCS  §  160(b) 
held  applicable  to  employee's  suit  against  an  employer 
and  union,  for  breach  of  collective  bargaining  agreement 
and  duty  of  fair  representation,  respectively,  75  L  Ed  2d 
476 

National  Labor  Relations  Act:  unrepudiated  prehire  construc- 
tion industry  agreements  held  enforceable  under  Taft- 
Hartley  §  301,  even  by  minority  union,  75  L  Ed  2d  830 

Violation  of  labor  contract:  federal  court  held  without  jurisdic- 
tion to  determine  whether  state  may  collect  unpaid  taxes 
by  imposing  levy  on  ERISA  plan,  77  L  Ed  2d  420 

LACHES  AND  DELAY 

Abortion:  ordinance  provisions  requiring  all  second  trimester 
abortions  to  be  performed  in  hospital  and  dealing  with 
parental  consent,  informed  consent,  24  hour  waiting  pe- 
riod, and  disposal  of  fetal  remains  held  unconstitutional, 
76  L  Ed  2d  687 

Forfeiture:  18-month  delay  in  filing  civil  proceeding  for  forfei- 
ture of  currency  seized  by  customs  officials  held  not  to 
violate  claimant's  right  to  due  process  of  law,  76  L  Ed  2d 
143 

Prejudgment  interest:  award  of  prejudgment  interest  in  patent 
infringement  suit  held  proper,  76  L  Ed  2d  211 

LAND 

Real  Property  (this  index) 

LANGUAGE 

Election  changes  introduced  by  city,  held  not  to  have  effect  of 
denying  or  abridging  right  to  vote  on  account  of  race, 
color,  or  membership  in  language  minority  group,  as 
guaranteed  by  §  5  of  Voting  Rights  Act  of  1965  (42  USCS 
§  1973c),  74  L  Ed  2d  863 

LARCENY 

Bank  robbery:  Federal  Bank  Robbery  Act  held  to  proscribe  the 
crime  of  obtaining  money  under  false  pretenses,  76  L  Ed 
2d  638 
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LAW  ENFORCEMENT  OFFICERS 

Affidavits:  Illinois  police  affidavit  as  to  arrested  driver's  refusal 
to  undergo  breath-analysis  held  not  constitutionally  re- 
quired to  recite  facts  evidencing  driver's  intoxication,  77  L 
Ed  2d  1267 

Chokeholds:  citizen  subjected  to  police  chokehold  held  not 
entitled  to  federal  court  injunction  against  future  police 
chokeholds,  75  L  Ed  2d  675 

Hospital  reimbursement:  city  held  not  constitutionally  required 
to  reimburse  hospital  for  care  furnished  suspect  wounded 
by  city  police,  77  L  Ed  2d  605 

Layoffs:  new  legislation  held  to  require  consideration  of  moot- 
ness  of  decision  enjoining  layoffs  of  Boston  minority 
police  and  firefighters,  76  L  Ed  2d  330 

Loitering:  California  loitering  statute  requiring  "credible  and 
reliable"  identification  at  police  request  held  unconstitu- 
tionally vague,  75  L  Ed  2d  903 

Perjury:  42  USCS  §  1983,  held  not  to  authorize  convicted  state 
defendant  to  assert  damages  claim  against  police  officer 
for  giving  perjured  testimony  at  defendant's  criminal  trial, 
75  L  Ed  2d  96 

Right  to  counsel:  arrested  accused  who  initiated  talk  with 
policeman,  and  accepted  suggestion  that  he  take  poly- 
graph test,  held  to  have  waived  right  to  counsel  during 
interrogation,  77  L  Ed  2d  405 

Search  and  Seizure  (this  index) 

Self-incrimination:  admission  into  evidence  of  refusal  to  take 
blood-alcohol  test,  held  not  to  violate  Fifth  Amendment 
right  against  self-incrimination,  74  L  Ed  2d  748 

LAWYERS 
Attorneys  (this  index) 

LAYOFFS 

Race  discrimination:  new  legislation  held  to  require  considera- 
tion of  mootness  of  decision  enjoining  layoffs  of  Boston 
minority  police  and  firefighters,  76  L  Ed  2d  330 

LEAFLETTING 

Supreme  Court:  40  USCS  §  13k  held  unconstitutional  as  ap- 
plied to  prohibit  picketing  and  leafletting  on  sidewalks 
surrounding  United  States  Supreme  Court  grounds,  75  L 
Ed  2d  736 
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LEGISLATIVE  HISTORY  AND  INTENT 

Bankruptcy:  lien  avoidance  provisions  of  Bankruptcy  Reform 
Act  of  1978  (11  USCS  §522(0(2)),  held  not  to  apply 
retroactively  to  liens  established  before  enactment  date  of 
Act,  74  L  Ed  2d  235 

Clayton  Act  diclosure  provision  (15  USCS  §  15f(b)),  held  not 
to  authorize  Attorney  General's  turnover  of  grand  jury 
materials  to  state  attorney  general  who  has  not  complied 
with  judicially-developed  standards  implementing  Rule 
6(e)  of  Federal  Rules  of  Criminal  Procedure,  75  L  Ed  2d 
281 

Discrimination:  allegations  of  racial  or  class-based  invidiously 
discriminatory  animus,  held  not  required  to  establish 
cause  of  action  under  first  part  of  42  USCS  §  1985(2),  75 
LEd  2d  413 

Licenses:  Section  504  of  Rehabilitation  Act  (29  USCS  §  794), 
held  not  to  require  FCC  to  review  public  television  sta- 
tion's license  renewal  application  under  different  standard 
than  commercial  licensee's,  74  L  Ed  2d  705 

LEGISLATURES 

Apportionment:  Wyoming  held  not  to  violate  equal  protection 
clause  by  allocating  one  seat  in  its  legislature  to  county 
with  small  population,  77  L  Ed  2d  214 

Congress  (this  index) 

Establishment  clause:  state  legislature's  practice  of  opening 
each  legislative  day  with  a  prayer  by  a  chaplain  paid  by 
state  held  not  violative  of  establishment  clause  of  First 
Amendment,  77  L  Ed  2d  1019 

LEGITIMACY  OF  CHILDREN 
Illegitimate  Children  (this  index) 

LEVY 

ERISA:  federal  court  held  without  jurisdiction  to  determine 
whether  state  may  collect  unpaid  taxes  by  imposing  levy 
on  ERISA  plan,  77  L  Ed  2d  420 

LIBEL 

Elements:  prosecuting  unmeritorious  lawsuit  for  retaliatory- 
purpose  held  not  unfair  labor  practice  unless  suit  lacks 
reasonable  basis,  76  L  Ed  2d  277 

LICENSES  AND  PERMITS 
Abortion  (this  index) 
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LICENSES  AND  PERMITS— Cont'd 

Liquor  sales.  Intoxication  and  Intoxicating  Liquors  (this 
index) 

Nuclear  power  plants:  NRC  rule  that  permanent  storage  of 
nuclear  wastes  should  be  assumed  to  have  no  environmen- 
tal impact  and  should  not  affect  licensing  decision  held 
valid,  76  L  Ed  2d  437 

Suspension  of  driver's  license:  Illinois  police  affidavit  as  to 
arrested  driver's  refusal  to  undergo  breath-analysis  held 
not  constitutionally  required  to  recite  facts  evidencing 
driver's  intoxication,  77  L  Ed  2d  1267 

Television:  Section  504  of  Rehabilitation  Act  (29  USCS  §  794), 
held  not  to  require  FCC  to  review  public  television  sta- 
tion's license  renewal  application  under  different  standard 
than  commercial  licensee's,  74  L  Ed  2d  705 

LIE  DETECTORS 

Polygraph  Examinations  (this  index) 

LIENS  AND  ENCUMBRANCES 

Bankruptcy  and  Insolvency  (this  index) 

Longshoremen's  and  Harbor  Workers'  Compensation  Act: 
federal  law  held  governing  as  to  rate  of  discounting  lost 
future  earnings  recoverable  against  vessel  owner  not-with- 
standing receipt  of  compensation,  76  L  Ed  2d  768 

LIFE  SENTENCES 

Nonviolent  felonies:  Eighth  Amendment  held  to  proscribe  life 
sentence  without  possibility  of  parole  for  seventh  nonviol- 
ent felony,  77  L  Ed  2d  637 

LIMITATION  OF  ACTIONS 

Adoption  notice:  unmarried  father  lacking  custodial,  personal, 
or  financial  relationship  with  child  held  not  entitled  to 
notice  of  child's  adoption  proceeding,  77  L  Ed  2d  614 

Class  Actions  (this  index) 

Illegitimate  children:  Tennessee  statute  barring  paternity  suits 
brought  on  behalf  of  illegitimate  children  more  than  2 
years  after  their  birth  held  unconstitutional,  76  L  Ed  2d 
372 

Labor  and  employment:  limitation  period  of  29  USCS  §  160(b) 
held  applicable  to  employee's  suit  against  an  employer 
and  union,  for  breach  of  collective  bargaining  agreement 
and  duty  of  fair  representation,  respectively,  75  L  Ed  2d 
476 
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LIMITATION  OF  ACTIONS— Cont'd 

Quiet  Title  Act:  Quiet  Title  Act  held  North  Dakota's  exclusive 
remedy  for  challenging  United  States'  land  title,  and  Act's 
limitations  provisions  held  binding  on  state,  75  L  Ed  2d 
840 

LIMITATIONS  AND  RESTRICTIONS 

Political  contributions:  definition  of  word  "member"  under  2 
USCS  §  441b(b)(4)(C),  which  restricts  solicitation  of  politi- 
cal contributions  for  segregated  fund  by  corporation  with- 
out capital  stock  to  its  members,  held  not  to  include 
solicitated  persons  merely  because  they  previously  made 
contributions  to  corporation,  and  held,  as  construed,  to 
not  violate  right  of  association,  74  L  Ed  2d  364 

Search:  suspect's  consent  to  search  luggage,  held  tainted  by 
illegal  detention  at  airport  so  as  to  be  ineffective  to  justify 
search  where  law  enforcement  officers'  actions  exceeded 
permissible  bounds  of  investigative  stop,  75  L  Ed  2d  229 

LIQUOR 

Intoxication  and  Intoxicating  Beverages  (this  index) 

LOBBYING 

Tax  exemptions:  prohibition  against  lobbying  for  tax  exempt 
status  under  26  USCS  §  501(c)(3)  held  constitutional,  76  L 
Ed  2d  129 

LOCAL  GOVERNMENT 

Elections  (this  index) 

Municipal    Corporations    and    Other    Political    Subdivisions 

(this  index) 
States  and  State  Courts  (this  index) 

LOCATION 

Liquor  license:  Massachusetts  statute  vesting  of  power  in 
governing  bodies  of  churches  to  effectively  veto  applica- 
tions for  liquor  licenses  within  500  foot  radius  of  church, 
held  violative  of  establishment  clause  of  First  Amendment, 
74  L  Ed  2d  297 

LOITERING 

Vagueness:  California  loitering  statute  requiring  "credible  and 
reliable"  identification  at  police  request  held  unconstitu- 
tionally vague,  75  L  Ed  2d  903 
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LONGSHOREMEN'S  AND  HARBOR  WORKERS'  COM- 
PENSATION ACT 

Assignment  of  claim:  longshoremen's  acceptance  of  voluntary 
compensation  payments  held  not  to  effect  assignment  of 
his  claim  against  third  party,  76  L  Ed  2d  120 

Marine  construction  worker  who  was  injured  while  performing 
his  job  upon  actual  navigable  waters,  held  engaged  in 
maritime  employment  within  meaning  of  §  2(3)  of  Long- 
shoremen's and  Harbor  Workers'  Compensation  Act  (33 
USCS  §  902(3)),  74  L  Ed  2d  465 

Negligence  actions:  federal  law  held  governing  as  to  rate  of 
discounting  lost  future  earnings  recoverable  against  vessel 
owner  notwithstanding  receipt  of  compensation,  76  L  Ed 
2d  768 

Trust  fund  contributions:  employer  contributions  to  union 
trust  funds  for  health  and  welfare,  pensions,  and  training 
held  not  "wages"  for  purpose  of  computing  compensation 
benefits  under  33  USCS  §  902(13),  76  L  Ed  2d  194 

LOTTERIES 

Contract  clause:  Alabama  statute  prohibiting  oil  and  gas  pro- 
ducers from  passing  on  severance  tax  increase  to  purchas- 
ers held  pre-empted  by  federal  law  as  to  sale  of  gas  in 
interstate  commerce,  but  pass-through  prohibition  and 
royalty-owner  exemption  held  constitutional,  76  L  Ed  2d 
497 

LUGGAGE 

Search  and  seizure 

-  investigative  stop:  suspect's  consent  to  search  luggage,  held 

tainted  by  illegal  detention  at  airport  so  as  to  be  ineffec- 
tive to  justify  search  where  law  enforcement  officers' 
actions  exceeded  permissible  bounds  of  investigative 
stop,  75  L  Ed  2d  229 

-  narcotics:   temporary  detention  of  luggage  for  exposure  to 

trained  narcotics  detection  dog  held  not  to  violate 
Fourth  Amendment,  but  90-minute  detention  of  luggage 
held  unreasonable,  77  L  Ed  2d  110 

MAIL 

Advertising:  ban  on  mailings  under  39  USCS  §  3001(e)(2)  held 
violative  of  First  Amendment  as  applied  to  unsolicited 
mailings  advertising  contraceptives,  77  L  Ed  2d  469 
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MAIL— Cont'd 

Notice:  publication  and  posting  held  to  be  inadequate  notice 
for  mortgagee  of  tax  sale  under  due  process  clause  of 
Fourteenth  Amendment,  77  L  Ed  2d  180 

Rates:  Postal  Rate  Commission  held  to  have  reasonably  con- 
strued Postal  Reorganization  Act  as  establishing  two-tier 
ratesetting  structure,  77  L  Ed  2d  195 

School  mail  system:  union's  differential  access  to  school  mail 
system,  held  not  violative  of  First  Amendment  or  equal 
protection  clause  of  Fourteenth  Amendment,  74  L  Ed  2d 
794 

MAJORITY  VOTE 

Electoral  plan:  District  Court's  conclusion  that  city's  electoral 
plan  following  expansion  of  city  could  not  be  approved 
under  §  5  of  Voting  Rights  Act  of  1965  (42  USCS 
§  1973c)  without  elimination  of  majority  vote  requirement 
for  two  at-large  city  council  seats,  held  not  to  be  in  error, 
74  L  Ed  2d  334 

MARINE  CONSTRUCTION  WORKER 

Longshoremen's  and  Harbor  Workers'  Compensation  Act: 
marine  construction  worker  who  was  injured  while  per- 
forming his  job  upon  actual  navigable  waters,  held  en- 
gaged in  maritime  employment  within  meaning  of  §  2(3) 
of  Longshoremen's  and  Harbor  Workers'  Compensation 
Act  (33  USCS  §  902(3)),  74  L  Ed  2d  465 

MARITIME  LAW 

Marine  construction  worker  who  was  injured  while  performing 
his  job  upon  actual  navigable  waters,  held  engaged  in 
maritime  employment  within  meaning  of  §  2(3)  of  Long- 
shoremen's and  Harbor  Workers'  Compensation  Act  (33 
USCS  §  902(3)),  74  L  Ed  2d  465 

MARKETING 

Pharmaceutical  products:  sale  of  pharmaceutical  products  to 
state  and  local  government  hospitals  for  resale  in  competi- 
tion with  private  pharmacies,  held  not  exempt  from  pro- 
scriptions of  Robinson-Patman  Act  (15  USCS  §  13),  74  L 
Ed  2d  882 

MARKETNG 

Generic  drug  product,  held  to  be  new  drug  requiring  Food 
and  Drug  Administration  approval  prior  to  marketing,  75 
L  Ed  2d  198 
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MARRIAGE 

Husband  and  Wife  (this  index) 

MASTERS 

Apportionment:  report  of  Special  Master  recommending  equi- 
table apportionment  of  river's  water  between  Colorado 
and  New  Mexico,  held  to  not  contain  sufficient  factual 
findings,  74  L  Ed  2d  348 

Pecos  River  Compact:  Supreme  Court  held  not  authorized 
under  Pecos  River  Compact  to  designate  third  party  to 
cast  tie-breaking  votes  on  Pecos  River  Commission's  water 
allocation  disputes,  77  L  Ed  2d  1 

MAYOR 

Commerce  clause:  Boston  Mayor's  executive  order  that  all 
construction  projects  funded  in  whole  or  in  part  by  city 
funds  or  funds  which  city  had  authority  to  administer  be 
performed  by  work  force  consisting  of  at  least  half  bona 
fide  residents  of  Boston,  held  not  to  violate  commerce 
clause  (Art  I,  §  8,  cl  3),  75  L  Ed  2d  1 

McCARRAN  AMENDMENT 

Water  rights:  federal  suits  brought  by  Indian  tribes  to  adjudi- 
cate Indian  water  rights  held  subject  to  dismissal  where 
states  have  concurrent  jurisdiction,  77  L  Ed  2d  837 

MEDIA 

Radio  and  Television  (this  index) 

MEDICAL  CARE  AND  TREATMENT 

Abortion  (this  index) 

Hospitals  (this  index) 

Physicians  (this  index) 

Pregnancy  benefits:  employer's  health  plan  limiting  pregnancy 
coverage  for  employees'  spouses,  but  not  for  female  em- 
ployees, held  unlawfully  discriminatory  against  male  em- 
ployees, 77  L  Ed  2d  89 

MEDICAL-VOCATIONAL  GUIDELINES 

Social  Security  disability  benefits:  use  of  medical-vocational 
guidelines  in  determining  claimant's  right  to  Social  Secu- 
rity disability  benefits  held  not  to  conflict  with  Social 
Security  Act,  76  L  Ed  2d  66 
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MEDICINES 

Marketing:  generic  drug  product,  held  to  be  new  drug  requir- 
ing Food  and  Drug  Administration  approval  prior  to 
marketing,  75  L  Ed  2d  198 

MEETING-COMPETITION  DEFENSE 

Price  discrimination:  meeting-competition  defense  of  §  2(b)  of 
Clayton  Act,  as  amended  by  Robinson-Patman  Act  (15 
USCS  §  13(b)),  held  not  so  inflexible  as  to  be  available 
only  if  seller  sets  its  lower  prices  on  customer-by-customer 
basis  and  creates  price  discrimination  by  lowering  rather 
than  by  raising  prices,  75  L  Ed  2d  174 

MENTAL  INSTITUTIONS 

Confinement:  acquittal  by  reason  of  insanity  held  sufficiently 
probative  under  due  process  clause  to  justify  confinement 
in  mental  institution  for  indefinite  period,  77  L  Ed  2d  694 

MERGER 

Criminal  law:  customs'  boarding  vessel  for  document  check, 
without  suspicion  of  wrongdoing,  held  not  to  violate, 
Fourth  Amendment,  77  L  Ed  2d  22 

MIGRATORY  BIRDS 

Easements:  state  gubernatorial  consent  to  federal  acquisition 
of  wetlands  easements,  held  required  and  not  revocable; 
United  States'  ability  to  acquire  easements  pursuant  to 
state  consent  previously  given,  held  not  restricted  by 
North  Dakota  legislation,  75  L  Ed  2d  77 

MILITARY  SERVICE 

Constitutional  rights:  enlisted  military  personnel  held  unable 
to  maintain  damages  action  against  superior  officers  for 
violation  of  constitutional  rights  in  course  of  military 
service,  76  L  Ed  2d  586 

MINERALS 

Stock-Raising  Homestead  Act:  gravel  held  to  be  mineral  re- 
served to  United  States  in  lands  patented  under  §  9  of  the 
Stock-Raising  Homestead  Act  (43  USCS  §  299),  76  L  Ed 
2d  400 

MINORITIES 
Elections  (this  index) 
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MINOR  POLITICAL  PARTIES 

Elections:  Ohio  statute  requiring  every  candidate  for  political 
office  to  disclose  each  contributor  and  recipient  of  cam- 
paign funds,  held  invalid  under  First  Amendment  as  ap- 
plied to  minor  political  party  that  historically  had  been 
object  of  harassment,  74  L  Ed  2d  250 

MINORS 

Children  and  Minors  (this  index) 

MIRANDA  WARNINGS 

Voluntary  appearance:  Miranda  warnings  held  not  required 
where  suspect  voluntarily  comes  to  police  station,  77  L  Ed 
2d  1275 

MISCONDUCT 

Conduct  or  Misconduct  (this  index) 

MISREPRESENTATION 
Fraud  and  Deceit  (this  index) 

MISTAKES 
Errors  (this  index) 

MODIFICATION 

Change  or  Modification  (this  index) 

MONEY 

Forfeiture:  18-month  delay  in  filing  civil  proceeding  for  forfei- 
ture of  currency  seized  by  customs  officials  held  not  to 
violate  claimant's  right  to  due  process  of  law,  76  L  Ed  2d 
143 

Funds  and  Funding  (this  index) 

Interest  on  Money  (this  index) 

MONITORS 

Search  and  seizure:  monitoring  beeper  signals  from  radio 
transmitter  that  was  placed  in  container  of  chloroform, 
held  not  to  invade  any  legitimate  expectation  of  privacy 
and  not  to  constitute  search  or  seizure  under  Fourth 
Amendment,  75  L  Ed  2d  55 
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MONOPOLIES  AND  RESTRAINTS  OF  TRADE 

Grand  jury:  Clayton  Act  disclosure  provision  (15  USCS 
§  15f(b)),  held  not  to  authorize  Attorney  General's  turn- 
over of  grand  jury  materials  to  state  attorney  general  who 
has  not  complied  with  judicially-developed  standards  im- 
plementing Rule  6(e)  of  Federal  Rules  of  Criminal  Proce- 
dure, 75LEd  2d  281 

Labor  and  employment 

-  coercion:   union  held  not  injured  by  violation  of  antitrust 

laws,  within  meaning  of  §  4  of  Clayton  Act  (15  USCS 
§  15),  by  employer  association's  coercion  of  employers, 
74  L  Ed  2d  723 

-  interlocking  directorates:  Section  8  of  Clayton  Act  held  not 

to  bar  interlocking  directorates  between  bank  and  com- 
peting insurance  company,  76  L  Ed  2d  456 
Pharmaceutical  products:   sale  of  pharmaceutical  products  to 
state  and  local  government  hospitals  for  resale  in  competi- 
tion with  private  pharmacies,  held  not  exempt  from  pro- 
scriptions of  Robinson-Patman  Act  (15  USCS  §  13),  74  L 
Ed  2d  882 
Price  discrimination.  Robinson-Patman  Act  (this  index) 

MOOTNESS 

Burden  of  proof:  protective  search  of  passenger  compartment 
of  car  during  investigative  detention  held  valid,  77  L  Ed 
2d  1201 

Customs'  search:  customs'  boarding  vessel  for  document 
check,  without  suspicion  of  wrongdoing,  held  not  to  vio- 
late Fourth  Amendment,  77  L  Ed  2d  22 

Elections:  Ohio  statute  requiring  independent  candidate  for 
President  to  file  statement  of  candidacy  in  March  in  order 
to  appear  on  general  election  ballot  in  November,  held  to 
place  unconstitutional  burden  on  voting  and  associational 
rights  of  candidate's  supporters,  75  L  Ed  2d  547 

Elementary  and  Secondary  Education  Act:  pre- 1978  version  of 
Elementary  and  Secondary  Education  Act  held  to  render 
state  recipients  liable  for  misused  funds  granted  under 
Title  I  of  Act,  76  L  Ed  2d  312 

ERISA:  New  York's  human  rights  law  held  pre-empted  with 
respect  to  ERISA  benefit  plans,  but  disability  benefits  law 
held  not  pre-empted  by  ERISA,  77  L  Ed  2d  490 
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MOOTNESS— Cont'd 

Grand  jury  materials:  Justice  Department  attorneys  held  re- 
quired to  seek  court  order  for  access  to  grand  jury  materi- 
als for  use  in  civil  suit,  77  L  Ed  2d  743 

Liquor  licenses:  California  held  authorized  to  require  Indian 
trader  on  reservation  to  have  state  liquor  license  to  sell 
liquor  for  off-premises  consumption,  77  L  Ed  2d  961 

Police  chokeholds:  citizen  subject  to  police  chokehold  held  not 
entitled  to  federal  court  injunction  against  future  police 
chokeholds,  75  L  Ed  2d  675 

Postal  rates:  Postal  Rate  Commission  held  to  have  reasonably 
construed  Postal  Reorganization  Act  as  establishing  two- 
tier  ratesetting  structure,  77  L  Ed  2d  195 

Social  Security  disability  benefits:  use  of  medical-vocational 
guidelines  in  determining  claimant's  right  to  Social  Secu- 
rity disability  benefits  held  not  to  conflict  with  Social 
Security  Act,  76  L  Ed  2d  66 

Subsequent  legislation:  new  legislation  held  to  require  consid- 
eration of  mootness  of  decision  enjoining  layoffs  of  Bos- 
ton minority  police  and  firefighters,  76  L  Ed  2d  330 

Unfair  labor  practice  charges:  urging  consumers  not  to  trade 
with  group  of  employers  who  had  no  business  relationship 
with  primary  employer  held  not  exempted  from  prohibi- 
tion against  secondary  boycotts,  77  L  Ed  2d  535 

MORTGAGES 

Taxpayer:  taxpayer  who  sells  property  encumbered  by  nonre- 
course mortgage  exceeding  fair  market  value  of  property 
sold  held  required  to  include  unpaid  balance  of  mortgage 
in  computation  of  amount  taxpayer  realized  on  sale,  75  L 
Ed  2d  863 

Tax  sales:  publication  and  posting  held  to  be  inadequate 
notice  for  mortgagee  of  tax  sale  under  due  process  clause 
of  Fourteenth  Amendment,  77  L  Ed  2d  180 

MOTIONS 

Appeals:  premature  notice  of  appeal  filed  after  entry  of  judg- 
ment but  while  motion  to  alter  or  amend  judgment  re- 
mained pending  in  District  Court,  held  to  be  of  no  effect 
and  therefore  Court  of  Appeals  lacked  jurisdiction,  74  L 
Ed  2d  225 

535 


INDEX 

MOTIONS— Cont'd 

Indians:  extent  of  irrigable  acreage  on  Indian  Reservation 
lands  used  to  calculate  rights  of  Indian  Tribes  to  waters  of 
Colorado  River,  held  not  relitigable  in  interest  of  finality 
in  regard  to  acreage  on  reservation  lands  omitted  by 
United  States  in  making  calculations  of  Indian  Tribes' 
water  rights  established  in  prior  Supreme  Court  decree, 
75  L  Ed  2d  318 

MOTIVE 

Intent  (this  index) 

MOTOR  VEHICLES 

Automobiles  and  Highway  Traffic  (this  index) 

MUNICIPAL  CORPORATIONS  AND  OTHER  POLITICAL 
SUBDIVISIONS 

Commerce  (this  index) 

Elections  (this  index) 

Hospital  reimbursement:  city  held  not  constitutionally  required 
to  reimburse  hospital  for  care  furnished  suspect  wounded 
by  city  police,  77  L  Ed  2d  605 

Ordinances.  Statutes  and  Ordinances  (this  index) 

Pharmaceutical  products:  sale  of  pharmaceutical  products  to 
state  and  local  government  hospitals  for  resale  in  competi- 
tion with  private  pharmacies,  held  not  exempt  from  pro- 
scriptions of  Robinson-Patman  Act  (15  USCS  §  13),  74  L 
Ed  2d  882 

Policemen.  Law  Enforcement  Officers  (this  index) 

MURDER 

Admission  in  Ohio  murder  trial  of  defendant's  Illinois  convic- 
tion based  on  guilty  plea,  held  not  to  deprive  defendant  of 
any  federal  right,  74  L  Ed  2d  646 

Aiding  and  abetting:  Miranda  warnings  held  not  required 
where  suspect  voluntarily  comes  to  police  station,  77  L  Ed 
2d  1275 

Death  sentence:  death  sentence  held  not  constitutionally  im- 
paired by  invalidity  of  one  of  several  statutory  aggravating 
circumstances  found  by  jury,  77  L  Ed  2d  235 
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MURDER— Cont'd 

Jury  instructions:  Connecticut  Supreme  Court's  reversal  of 
convictions  for  attempted  murder  and  robbery  on  ground 
that  due  process  was  violated  by  jury  instruction  that  every 
person  is  conclusively  presumed  to  intend  natural  and 
necessary  consequences  of  his  act,  affirmed,  74  L  Ed  2d 
823 

Life  sentence:  Eighth  Amendment  held  to  proscribe  life  sen- 
tence without  possibility  of  parole  for  seventh  nonviolent 
felony,  77  L  Ed  2d  637 

NARCOTICS 

Drugs  and  Narcotics  (this  index) 

NATIONAL  ENVIRONMENTAL  POLICY  ACT 

Damage:  National  Environmental  Policy  Act  (42  USCS  §§  4321 
et  seq.),  held  not  to  require  Nuclear  Regulatory  Commis- 
sion, in  deciding  whether  to  permit  power  company  to 
resume  operation  of  nuclear  power  plant,  to  consider 
whether  risk  of  accident  might  cause  harm  to  psychologi- 
cal health  and  community  well-being  of  residents  of  sur- 
rounding area,  75  L  Ed  2d  534 

Nuclear  waste:  NRC  rule  that  permanent  storage  of  nuclear 
wastes  should  be  assumed  to  have  no  environmental 
impact  and  should  not  affect  licensing  decision  held  valid, 
76  L  Ed  2d  437 

NATIONAL  HIGHWAY  TRAFFIC  SAFETY  ADMINISTRA- 
TION 

Passive  restraints:  NHTSA's  rescission  of  motor  vehicle  passive 
restraint  standard  held  arbitrary  and  capricious,  77  L  Ed 
2d  443 

NATIONAL  LABOR  RELATIONS  ACT 

Collective  Bargaining  (this  index) 

Contracts  and  agreements:  unrepudiated  prehire  construction 

industry  held  enforceable  under  Taft-Hartley  §  301,  even 

by  minority  union,  75  L  Ed  2d  830 
Discharge:    requirement   that   employer   prove   that   employee 

would  have  been  fired  even  if  he  had  not  been  involved 

with  union  held  consistent  with  National  Labor  Relations 

Act,  76  LEd  2d  667 

537 


INDEX 

NATIONAL  LABOR  RELATIONS  ACT— Cont'd 

Limitation  of  actions:  limitation  period  of  29  USCS  §  160(b) 
held  applicable  to  employee's  suit  against  an  employer 
and  union,  for  breach  of  collective  bargaining  agreement 
and  duty  of  fair  representation,  respectively,  75  L  Ed  2d 
476 

Secondary  boycotts:  urging  consumers  not  to  trade  with  group 
of  employers  who  had  no  business  relationship  with  pri- 
mary employer  held  not  exempted  from  prohibition 
against  secondary  boycotts,  77  L  Ed  2d  535 

Strike  replacements'  discharge:  strike  replacements'  state  court 
suit  against  employer  for  discharge  after  strike  held  not 
pre-empted  by  federal  labor  laws,  77  L  Ed  2d  798 

NATIONAL  LABOR  RELATIONS  BOARD 

Remedies:  National  Labor  Relations  Board,  held  not  required 
to  provide  make-whole  remedy  for  violation  of  8(e)  of 
National  Labor  Relations  Act  (29  USCS  §  158(e)),  74  L  Ed 
2d  523 

Retaliation:  prosecuting  unmeritorious  lawsuit  for  retaliatory 
purpose  held  not  unfair  labor  practice  unless  suit  lacks 
reasonable  basis,  76  L  Ed  2d  277 

NATURAL  GAS 

Contracts:  Kansas  statute  regulating  price  of  natural  gas,  held 
to  not  impair  energy  company's  contracts  with  public 
utility  in  violation  of  contract  clause,  74  L  Ed  2d  569 

Price.  Rates,  infra 

Rates 

-  Kansas  statute  regulating  price  of  natural  gas,  held  to  not 

impair  energy  company's  contracts  with  public  utility  in 
violation  of  contract  clause,  74  L  Ed  2d  569 

-  pipeline  production:  FERC  held  not  authorized  to  exclude 

pipeline  production  from  pricing  scheme  of  Natural  Gas 
Policy  Act,  77  L  Ed  2d  668 

NATURAL  GAS  POLICY  ACT 

Pipeline  production:  FERC  held  not  authorized  to  exclude 
pipeline  production  from  pricing  scheme  of  Natural  Gas 
Policy  Act,  77  L  Ed  2d  668 
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NATURAL  GAS  POLICY  ACT— Cont'd 

Severance  taxes:  Alabama  statute  prohibiting  oil  and  gas  pro- 
ducers from  passing  on  severance  tax  increase  to  purchas- 
ers held  pre-empted  by  federal  law  as  to  sale  of  gas  in 
interstate  commerce,  but  pass-through  prohibition  and 
royalty-owner  exemption  held  constitutional,  76  L  Ed  2d 
497 

NATURALIZATION 

Immigration  and  Naturalization  (this  index) 

NATURAL  RESOURCES 

Apportionment:  Idaho  held  not  entitled  to  decree  equitably 
apportioning  between  three  states  the  anadromous  fish  of 
the  Columbia-Snake  River  system,  77  L  Ed  2d  387 

Attorneys'  fees:  attorneys'  fee  award  under  Clean  Air  Act  held 
inappropriate  absent  some  degree  of  success  on  merits,  77 
L  Ed  2d  938 

Mismanagement:  United  States  held  accountable  in  money 
damages  for  alleged  mismanagement  of  forest  resources 
on  allotted  Quinault  Indian  Reservation  lands,  77  L  Ed  2d 
580 

Natural  Gas  Policy  Act:  FERC  held  not  authorized  to  exclude 
pipeline  production  from  pricing  scheme  of  Natural  Gas 
Policy  Act,  77  L  Ed  2d  668 

NAVIGABLE  WATERS 

Marine  construction  worker  who  was  injured  while  performing 
his  job  upon  actual  navigable  waters,  held  engaged  in 
maritime  employment  within  meaning  of  §  2(3)  of  Long- 
shoremen's and  Harbor  Workers'  Compensation  Act  (33 
USCS  §  902(3)),  74  L  Ed  2d  465 

Quiet  Title  Act:  Quiet  Title  Act  held  North  Dakota's  exclusive 
remedy  for  challenging  United  States'  land  title,  and  Act's 
limitations  provisions  held  binding  on  state,  75  L  Ed  2d 
840 

NEGLIGENCE 

Torts  (this  index) 
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NEGOTIABLE  INSTRUMENTS 

Bank  tax:  Tennessee  bank  tax,  under  which  taxable  net  earn- 
ings of  bank  included  interest  from  federal  obligations, 
but  not  interest  from  state's  own  obligations,  held  discrim- 
inatory under  31  USCS  §  742,  and  therefore  to  violate 
immunity  of  federal  obligations  from  state  and  local  taxa- 
tion, 74  L  Ed  2d  562 

NEGOTIATIONS 

Collective  Bargaining  (this  index) 

NEGROES 

Elections  (this  index) 

Race  Discrimination  (this  index) 

NET  EARNINGS 

Bank  tax:  Tennessee  bank  tax,  under  which  taxable  net  earn- 
ings of  bank  included  interest  from  federal  obligations, 
but  not  interest  from  state's  own  obligations,  held  discrim- 
inatory under  31  USCS  §  742,  and  therefore  to  violate 
immunity  of  federal  obligations  from  state  and  local  taxa- 
tion, 74  L  Ed  2d  562 

"NEW  DRUG" 

Generic  drug  product,  held  to  be  new  drug  requiring  Food 

and  Drug  Administration  approval  prior  to  marketing,  75 

L  Ed  2d  198 

NEWS  MEDIA 

Radio  and  Television  (this  index) 

NEWSPAPERS 

Use  tax:  state  special  use  tax  assessed  against  publications  for 
costs  of  ink  and  paper  used  in  producing  publication  held 
to  violate  First  Amendment,  75  L  Ed  2d  295 

NONADVERSARY  EVIDENITARY  REVIEW 

Prisoner:  informal,  nonadversary  evidentiary  review  for  pris- 
oner who  was  removed  from  general  prison  population 
and  confined  to  administrative  segregation  following 
prison  riot,  held  to  satisfy  requirements  of  due  process 
clause  of  Fourteenth  Amendment,  74  L  Ed  2d  675 
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NONRECOGNITION  PROVISION 

Tax  benefit  rule,  held  to  ordinarily  apply  to  require  inclusion 
of  income  when  events  occur  that  are  fundamentally 
inconsistent  with  earlier  deduction  unless  nonrecognition 
provision  of  Internal  Revenue  Code  prevents  it,  75  L  Ed 
2d  130 

NONRESIDENTS 

Domicile  and  Residence  (this  index) 

NONVIOLENT  FELONIES 

Life  sentence:  Eighth  Amendment  held  to  proscribe  life  sen- 
tence without  possibility  of  parole  for  seventh  nonviolent 
felony,  77  L  Ed  2d  637 

NO-STRIKE  CLAUSE 

Imposition  of  more  severe  sanctions  on  union  officials  than  on 
other  employees  for  participating  in  unlawful  work  stop- 
page, held  to  violate  §  8(a)(3)  of  National  Labor  Relations 
Act  (29  USCS  §  158(a)(3))  where  union  had  not  imposed 
contractual  duties  on  its  officials  to  ensure  integrity  of  no- 
strike  clause,  75  L  Ed  2d  387 

NOTES  AND  BILLS 

Bank  tax:  Tennessee  bank  tax,  under  which  taxable  net  earn- 
ings of  bank  included  interest  from  federal  obligations, 
but  not  interest  from  state's  own  obligations,  held  discrim- 
inatory under  31  USCS  §  742,  and  therefore  to  violate 
immunity  of  federal  obligations  from  state  and  local  taxa- 
tion, 74  L  Ed  2d  562 

NOTICE  AND  KNOWLEDGE 

Abortion:  ordinance  provisions  requiring  all  second  trimester 
abortions  to  be  performed  in  hospital  and  dealing  with 
parental  consent,  informed  consent,  24  hour  waiting  pe- 
riod, and  disposal  of  fetal  remains  held  unconstitutional, 
76  L  Ed  2d  687 

Adoption:  unmarried  father  lacking  custodial,  personal,  or 
financial  relationship  with  child  held  not  entitled  to  notice 
of  child's  adoption  proceeding,  77  L  Ed  2d  614 

Appeals:  premature  notice  of  appeal  filed  after  entry  of  judg- 
ment but  while  motion  to  alter  or  amend  judgment  re- 
mained pending  in  District  Court,  held  to  be  of  no  effect 
and  therefore  Court  of  Appeals  lacked  jurisdiction,  74  L 
Ed  2d  225 
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NOTICE  AND  KNOWLEDGE— Cont'd 

Class  actions:  filing  of  class  action  held  to  toll  running  of 
applicable  statute  of  limitations  for  all  putative  class  mem- 
bers, 76  L  Ed  2d  628 

Drug  possession:  warrantless  reopening  of  sealed  container 
after  prior  legal  search  and  controlled  delivery  held  valid 
absent  substantial  likelihood  that  container  contents  were 
changed,  77  L  Ed  2d  1003 

Prisoner:  informal,  nonadversary  evidentiary  review  for  pris- 
oner who  was  removed  from  general  prison  population 
and  confined  to  administrative  segregation  following 
prison  riot,  held  to  satisfy  requirements  of  due  process 
clause  of  Fourteenth  Amendment,  74  L  Ed  2d  675 

Tax  sales:  publication  and  posting  held  to  be  inadequate 
notice  for  mortgagee  of  tax  sale  under  due  process  clause 
of  Fourteenth  Amendment,  77  L  Ed  2d  180 

NUCLEAR  ENERGY 
Atomic  Energy  (this  index) 

NUCLEAR  REGULATORY  COMMISSION 

Nuclear  waste:  NRC  rule  that  permanent  storage  of  nuclear 
wastes  should  be  assumed  to  have  no  environmental 
impact  and  should  not  affect  licensing  decision  held  valid, 
76  L  Ed  2d  437 

NUCLEAR  WASTE 
Atomic  Energy  (this  index) 

OBLIGATIONS 

Bank  tax:  Tennessee  bank  tax,  under  which  taxable  net  earn- 
ings of  bank  included  interest  from  federal  obligations, 
but  not  interest  from  state's  own  obligations,  held  discrim- 
inatory under  31  USCS  §  742,  and  therefore  to  violate 
immunity  of  federal  obligations  from  state  and  local  taxa- 
tion, 74  L  Ed  2d  562 

OCCURRENCE  OF  EVENT 

Tax  benefit  rule,  held  to  ordinarily  apply  to  require  inclusion 
of  income  when  events  occur  that  are  fundamentally 
inconsistent  with  earlier  deduction  unless  nonrecognition 
provision  of  Internal  Revenue  Code  prevents  it,  75  L  Ed 
2d  130 
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OIL  AND  GAS 

Crude  Oil  Windfall  Profit  Tax  Act:  Crude  Oil  Windfall  Profit 
Tax  Act  held  constitutional  under  uniformity  clause,  76  L 
Ed  2d  427 

Natural  Gas  (this  index) 

Severance  taxes:  Alabama  statute  prohibiting  oil  and  gas  pro- 
ducers from  passing  on  severance  tax  increase  to  purchas- 
ers held  pre-empted  by  federal  law  as  to  sale  of  gas  in 
interstate  commerce,  but  pass-through  prohibition  and 
royalty-owner  exemption  held  constitutional,  76  L  Ed  2d 
497 

ORDERS 

Judgments,  Orders,  and  Decrees  (this  index) 

ORDINANCES 

Statutes  and  Ordinances  (this  index) 

ORGANIZATIONS 

Associations  and  Organizations  (this  index) 

OTHER  STATES 

Foreign  States  or  Countries  (this  index) 

OWNERSHIP 

Title  and  Ownership  (this  index) 

PACKAGES 

Search  and  seizure:  warrantless  reopening  of  sealed  container 
after  prior  legal  search  and  controlled  delivery  held  valid 
absent  substantial  likelihood  that  container  contents  were 
changed,  77  L  Ed  2d  1003 

PAPER 

Use  tax:  state  special  use  tax  assessed  against  publications  for 
costs  of  ink  and  paper  used  in  producing  publication  held 
to  violate  First  Amendment,  75  L  Ed  2d  295 

PARALLEL  LITIGATION 

Arbitration:  Federal  District  Court's  stay  of  federal  suit  seeking 
arbitration  under  §  4  of  Arbitration  Act  (9  USCS  §  4),  in 
deference  to  parallel  litigation  in  North  Carolina  state 
court,  held  appealable  to  Federal  Court  of  Appeals  under 
28  USCS  §  1291,  and  improper  as  not  having  met  requi- 
site exceptional  circumstances  for  surrender  of  jurisdic- 
tion, 74  L  Ed  2d  765 
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PARENTS 

Children  and  Minors  (this  index) 

PAROCHIAL  SCHOOLS 

Private  and  Parochial  Schools  (this  index) 

PAROLE 

Death  sentence:  state  capital  sentencing  jury  instruction  as  to 
governor's  power  to  commute  life  sentence  without  possi- 
bility of  parole  held  constitutional,  77  L  Ed  2d  1171 

Life  sentence:  Eighth  Amendment  held  to  proscribe  life  sen- 
tence without  possibility  of  parole  for  seventh  nonviolent 
felony,  77  L  Ed  2d  637 

PARTIES 

Abortion:  ordinance  provisions  requiring  all  second  trimester 
abortions  to  be  performed  in  hospital  and  dealing  with 
parental  consent,  informed  consent,  24  hour  waiting  pe- 
riod, and  disposal  of  fetal  remains  held  unconstitutional, 
76  L  Ed  2d  687 

Appeal  and  review:  state  law  held  applicable  as  to  tolling  effect 
of  limitations  period  during  pendency  of  civil  rights  class 
action,  77  L  Ed  2d  74 

Collective  bargaining  agreements:  limitation  period  of  29 
USCS  §  160(b)  held  applicable  to  employee's  suit  against 
an  employer  and  union,  for  breach  of  collective  bargaining 
agreement  and  duty  of  fair  representation,  respectively,  75 
L  Ed  2d  476 

Deportation:  one-house  congressional  veto  provision  in 
§  244(c)(2)  of  Immigration  and  Nationality  Act  held  un- 
constitutional, 77  L  Ed  2d  317 

Discrimination:  allegations  of  racial  or  class-based  invidiously 
discriminatory  animus,  held  not  required  to  establish 
cause  of  action  under  first  part  of  42  USCS  §  1985(2),  75 
LEd  2d  413 

Intervention  (this  index) 

Legislative  prayer:  state  legislature's  practice  of  opening  each 
legislative  day  with  a  prayer  by  a  chaplain  paid  by  state 
held  not  violative  of  establishment  clause  of  First  Amend- 
ment, 77  LEd  2d  1019 

Residence:  state  residency  requirement  for  admission  to  tu- 
ition-free public  schools  held  not  to  violate  equal  protec- 
tion clause  of  Fourteenth  Amendment,  75  L  Ed  2d  876 
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PARTIES— Cont'd 

Standing  to  sue.  Capacity  to  Sue  or  be  Sued  (this  index) 

PARTNERS  AND  PARTNERSHIPS 

Taxpayer:  taxpayer  who  sells  property  encumbered  by  nonre- 
course mortgage  exceeding  fair  market  value  of  property 
sold  held  required  to  include  unpaid  balance  of  mortgage 
in  computation  of  amount  taxpayer  realized  on  sale,  75  L 
Ed  2d  863 

PATENTS 

Infringement:  award  of  prejudgment  interest  in  patent  in- 
fringement suit  held  proper,  76  L  Ed  2d  21 1 

Jurisdiction:  federal  court  held  without  jurisdiction  to  deter- 
mine whether  state  may  collect  unpaid  taxes  by  imposing 
levy  on  ERISA  plan,  77  L  Ed  2d  420 

Stock-Raising  Homestead  Act:  gravel  held  to  be  mineral  re- 
served to  United  States  in  lands  patented  under  §  9  of  the 
Stock-Raising  Homestead  Act  (43  USCS  §  299),  76  L  Ed 
2d  400 

PATERNITY  SUITS 

Limitation  of  actions:  Tennessee  statute  barring  paternity  suits 
brought  on  behalf  of  illegitimate  children  more  than  2 
years  after  their  birth  held  unconstitutional,  76  L  Ed  2d 
372 

PATHOLOGY  REPORT 

Abortion:  Missouri  statute  requiring  second  trimester  abor- 
tions to  be  performed  in  hospital  held  unconstitutional 
but  requirements  that  pathology  report  be  made,  that 
minors  secure  parental  or  judicial  consent,  and  that  sec- 
ond physician  be  present  held  constitutional,  76  L  Ed  2d 
733 

PAY 

Compensation  (this  index) 

PECOS  RIVER  COMPACT 

Supreme  Court:  Supreme  Court  held  not  authorized  under 
Pecos  River  Compact  to  designate  third  party  to  cast  tie- 
breaking  votes  on  Pecos  River  Commissions  water  alloca- 
tion disputes,  77  L  Ed  2d  1 
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PENAL  AND  CORRECTIONAL  INSTITUTIONS 
Prisons  and  Prisoners  (this  index) 

PENALTIES 

Fines,  Penalties,  and  Forfeitures  (this  index) 

PENDING  ACTIONS 

Appeals:  premature  notice  of  appeal  filed  after  entry  of  judg- 
ment but  while  motion  to  alter  or  amend  judgment  re- 
mained pending  in  District  Court,  held  to  be  of  no  effect 
and  therefore  Court  of  Appeals  lacked  jurisdiction,  74  L 
Ed  2d  225 

PENSIONS 

ERISA  (this  index) 

Trust  fund  contributions:  employer  contributions  to  union 
trust  funds  for  health  and  welfare,  pensions,  and  training 
held  not  "wages"  for  purpose  of  computing  compensation 
benefits  under  33  USCS  §  902(13),  76  L  Ed  2d  194 

PERJURY 

Police:  42  USCS  §  1983,  held  not  to  authorize  convicted  state 
defendant  to  assert  damages  claim  against  police  officer 
for  giving  perjured  testimony  at  defendant's  criminal  trial, 
75  L  Ed  2d  96 

PERMANENT  RESIDENT  ALIENS 
Immigration  and  Naturalization  (this  index) 

PERMISSIVE  INTERVENTION 

Indians:  extent  of  irrigable  acreage  on  Indian  Reservation 
lands  used  to  calculate  rights  of  Indian  Tribes  to  waters  of 
Colorado  River,  held  not  relitigable  in  interest  of  finality 
in  regard  to  acreage  on  reservation  lands  omitted  by 
United  States  in  making  calculations  of  Indian  Tribes' 
water  rights  established  in  prior  Supreme  Court  decree, 
75  L  Ed  2d  318 

PERMITS 

Licenses  and  Permits  (this  index) 

PERSONAL  INJURIES 
Damage  and  Injury  (this  index) 
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PERSONAL  JURISDICTION 

Foreign  Sovereign  Immunities  Act:  Foreign  Sovereign  Immu- 
nities Act  held  not  unconstitutional  in  authorizing  foreign 
plaintiff  to  sue  foreign  state  in  federal  court  on  nonfederal 
claim,  76  L  Ed  2d  81 

PERSONAL  PROPERTY 

State  ad  valorem  personal  property  taxes  on  imported  goods 
stored  under  bond  in  customs  warehouse,  destined  for 
foreign  markets,  and  exempt  from  customs  duties  pursu- 
ant to  19  USCS  §  1557(a),  held  pre-empted  by  Congress' 
regulation  of  customs  duties,  74  L  Ed  2d  323 

PERSONAL  SERVICE 

Tax  sales:  publication  and  posting  held  to  be  inadequate 
notice  for  mortgagee  of  tax  sale  under  due  process  clause 
of  Fourteenth  Amendment,  77  L  Ed  2d  180 

PETITIONS 

Applications  and  Petitions  (this  index) 

PHARMACEUTICAL  PRODUCTS 

Sale  of  pharmaceutical  products  to  state  and  local  government 
hospitals  for  resale  in  competition  with  private  pharma- 
cies, held  not  exempt  from  proscriptions  of  Robinson- 
Patman  Act  (15  USCS  §  13),  74  L  Ed  2d  882 

PHYSICIANS 

Abortion  (this  index) 

Sentencing  hearings:  psychiatric  testimony  held  admissible  in 
sentencing  hearing  for  capital  crime;  denial  of  stay  of 
execution  without  formally  deciding  habeas  corpus  appeal 
held  permissible,  77  L  Ed  2d  1090 

PICKETING 

No-strike  clause:  imposition  of  more  severe  sanctions  on  union 
officials  than  on  other  employees  for  participating  in 
unlawful  work  stoppage,  held  to  violate  §  8(a)(3)  of  Na- 
tional Labor  Relations  Act  (29  USCS  §  158(a)(3))  where 
union  had  not  imposed  contractual  duties  on  its  officials 
to  ensure  integrity  of  no-strike  clause,  75  L  Ed  2d  387 

Prehire  agreements:  unrepudiated  prehire  construction  indus- 
try agreements  held  enforceable  under  Taft-Hartley  §  30 1 , 
even  by  minority  union,  75  L  Ed  2d  830 
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PICKETING— Cont'd 

Supreme  Court:  40  USCS  §  13k  held  unconstitutional  as  ap- 
plied to  prohibit  picketing  and  leafletting  on  sidewalks 
surrounding  United  States  Supreme  Court  grounds,  75  L 
Ed  2d  736 

PIPELINES 

Natural  Gas  Policy  Act:  FERC  held  not  authorized  to  exclude 
pipeline  production  from  pricing  scheme  of  Natural  Gas 
Policy  Act,  77  L  Ed  2d  668 

PLACE  AND  LOCATION 

Liquor  license:  Massachusetts  statute  vesting  of  power  in 
governing  bodies  of  churches  to  effectively  veto  applica- 
tions for  liquor  licenses  within  500  foot  radius  of  church, 
held  violative  of  establishment  clause  of  First  Amendment, 
74  L  Ed  2d  297 

PLAIN  VIEW  DOCTRINE 

Motor  vehicles:  police  officer's  seizure  of  balloon  suspected  of 
containing  illegal  narcotics  from  automobile  at  routine 
driver's  license  checkpoint,  held  not  to  violate  Fourth 
Amendment  under  "plain  view"  doctrine,  75  L  Ed  2d  502 

Sealed  container:  warrantless  reopening  of  sealed  container 
after  prior  legal  search  and  controlled  delivery  held  valid 
absent  substantial  likelihood  that  container  contents  were 
changed,  77  L  Ed  2d  1003 

PLEA 

Guilty  Plea  (this  index) 

PLEADINGS 

Case  or  controversy:  citizen  subjected  to  police  chokehold  held 
not  entitled  to  federal  court  injunction  against  future 
police  chokeholds,  75  L  Ed  2d  675 

Implied  reservation:  res  judicata  held  to  prevent  United  States 
and  Indian  Tribe  from  litigating  water  rights  claim  de- 
cided in  earlier  decree,  77  L  Ed  2d  509 

International  law:  American  bank  held  entitled  to  setoff,  in  suit 
against  it  by  Cuba's  exclusive  agent  in  foreign  trade,  for 
value  of  its  expropriated  Cuban  assets,  77  L  Ed  2d  46 

Motion  to  dismiss:  federal  court  held  without  jurisdiction  to 
determine  whether  state  may  collect  unpaid  taxes  by 
imposing  levy  on  ERISA  plan,  77  L  Ed  2d  420 
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PLEADINGS— Cont'd 

Summary  judgment:  prosecuting  unmeritorious  lawsuit  for 
retaliatory  purpose  held  not  unfair  labor  practice  unless 
suit  lacks  reasonable  basis,  76  L  Ed  2d  277 

POLICE 

Law  Enforcement  Officers  (this  index) 

POLICE  POWER 

Contract  clause:  Alabama  statute  prohibiting  oil  and  gas  pro- 
ducers from  passing  on  severance  tax  increase  to  purchas- 
ers held  pre-empted  by  federal  law  as  to  sale  of  gas  in 
interstate  commerce,  but  pass-through  prohibition  and 
royaltv-owner  exemption  held  constitutional,  76  L  Ed  2d 
497 

POLITICAL  MATTERS 

Elections  (this  index) 

POLITICAL  QUESTIONS 

Jurisdiction:  one-house  congressional  veto  provision  in 
§  244(c)(2)  of  Immigration  and  Nationality  Act  held  un- 
constitutional, 77  L  Ed  2d  317 

POLLUTION 

Attorneys'  fees:  attorneys'  fee  award  under  Clean  Air  Act  held 
inappropriate  absent  some  degree  of  success  on  merits,  77 
L  Ed  2d  938 

POLYGRAPH  EXAMINATIONS 

Arrested  accused  who  initiated  talk  with  policeman,  and  ac- 
cepted suggestion  that  he  take  polygraph  test,  held  to 
have  waived  right  to  counsel  during  interrogation,  77  L 
Ed  2d  405 

Request:  Fifth  Amendment  right  to  have  counsel  present  at 
interrogation,  held  waived  by  accused  who  requested  poly- 
graph examination,  74  L  Ed  2d  214 

POOR  PERSONS 

Indigents  (this  index) 

POPULATION  VARIANCES 

Apportionment  and  Reapportionment  (this  index) 
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POSTAL  REORGANIZATION  ACT 

Rates:  Postal  Rate  Commission  held  to  have  reasonably  con- 
strued Postal  Reorganization  Act  as  establishing  two-tier 
ratesetting  structure,  77  L  Ed  2d  195 

POST  OFFICE 
Mailing  (this  index) 

PRAYER 

Establishment  clause:  state  legislature's  practice  of  opening 
each  legislative  day  with  a  prayer  by  a  chaplain  paid  by 
state  held  not  violative  of  establishment  clause  of  First 
Amendment,  77  L  Ed  2d  1019 

PRECLEARANCE 

Election  changes  introduced  by  city,  held  not  to  have  effect  of 
denying  or  abridging  right  to  vote  on  account  of  race, 
color,  or  membership  in  language  minority  group,  as 
guaranteed  by  §  5  of  Voting  Rights  Act  of  1965  (42  USCS 
§  1973c),  74  LEd  2d  863 

PRE-EMPTION 

Appeal  and  Review  (this  index) 

Federal  Aviation  Act:  state  laws  allowing  undocumented  or 
unrecorded  transfers  of  interests  in  aircraft  to  affect  inno- 
cent third  parties  held  pre-empted  by  49  USCS  §  1403(c), 
76  L  Ed  2d  678 

Homesteads:  26  USCS  §  7403  held  to  authorize  sale  of  delin- 
quent taxpayer's  home  when  spouse  owing  none  of  in- 
debtedness has  homestead  right  in  property,  76  L  Ed  2d 
236 

Human  rights:  New  York's  human  rights  law  held  pre-empted 
with  respect  to  ERISA  benefit  plans,  but  disability  benefits 
law  held  not  pre-empted  by  ERISA,  77  L  Ed  2d  490 

Indians  (this  index) 

Jurisdiction:  federal  court  held  without  jurisdiction  to  deter- 
mine whether  state  may  collect  unpaid  taxes  by  imposing 
levy  on  ERISA  plan,  77  L  Ed  2d  420 

Labor  and  employment  matters,  see  specific  lines  in  this  topic 

National  Labor  Relations  Board:  prosecuting  unmeritorious 
lawsuit  for  retaliatory  purpose  held  not  unfair  labor  prac- 
tice unless  suit  lacks  reasonable  basis,  76  L  Ed  2d  277 
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PRE-EMPTION— Cont'd 

Nuclear  power:  California  statute  imposing  moratorium  on 
certification  of  new  nuclear  plants  until  state  energy  com- 
mission finds  that  there  exists  demonstrated  technology  or 
means  for  disposal  of  high  level  nuclear  waste,  held  not 
pre-empted  by  Atomic  Energy  Act  of  1954  (42  USCS 
§§2011  et  seq.),  75  L  Ed  2d  752 

Public  Service  Commissions:  state  regulation  of  cooperative's 
wholesale  electricity  rates  held  not  barred  by  supremacy 
and  commerce  clauses,  76  L  Ed  2d  1 

Quiet  Title  Act:  Quiet  Title  Act  held  North  Dakota's  exclusive 
remedy  for  challenging  United  States'  land  title,  and  Act's 
limitations  provisions  held  binding  on  state,  75  L  Ed  2d 
840 

Severance  taxes:  Alabama  statute  prohibiting  oil  and  gas  pro- 
ducers from  passing  on  severance  tax  increase  to  purchas- 
ers held  pre-empted  by  federal  law  as  to  sale  of  gas  in 
interstate  commerce,  but  pass-through  prohibition  and 
royalty-owner  exemption  held  constitutional,  76  L  Ed  2d 
497 

State  ad  valorem  personal  property  taxes  on  imported  goods 
stored  under  bond  in  customs  warehouse,  destined  for 
foreign  markets,  and  exempt  from  customs  duties  pursu- 
ant to  19  USCS  §  1557(a),  held  pre-empted  by  Congress' 
regulation  of  customs  duties,  74  L  Ed  2d  323 

Strike  replacements'  discharge:  strike  replacements'  state  court 
suit  against  employer  for  discharge  after  strike  held  not 
pre-empted  by  federal  labor  laws,  77  L  Ed  2d  798 

Supervisor:  state  court  action  brought  by  one  who  is  "supervi- 
sor" within  meaning  of  §2(11)  of  National  Labor  Rela- 
tions Act  (29  USCS  §  152(11))  for  interference  by  union 
with  his  contractual  relationships  with  his  employer,  held 
pre-empted  by  National  Labor  Relations  Act,  75  L  Ed  2d 
368 

Supremacy  Clause  (this  index) 

PRE-ENACTMENT  LIENS 

Bankruptcy:  lien  avoidance  provisions  of  Bankruptcy  Reform 
Act  of  1978  (11  USCS  §  522(f)(2)),  held  not  to  apply 
retroactively  to  liens  established  before  enactment  date  of 
Act,  74  L  Ed  2d  235 

551 


INDEX 

PREFERENTIAL  ACCESS 

School  mail  system:  union's  differential  access  to  school  mail 
system,  held  not  violative  of  First  Amendment  or  equal 
protection  clause  of  Fourteenth  Amendment,  74  L  Ed  2d 
794 

PREGNANCY 

Abortion  (this  index) 

Birth  and  Birth  Control  (this  index) 

Health  plans:  employer's  health  plan  limiting  pregnancy  cover- 
age for  employees'  spouses,  but  not  for  female  employees, 
held  unlawfully  discriminatory  against  male  employees,  77 
L  Ed  2d  89 

Pre-emption:  New  York's  human  rights  law  held  pre-empted 
with  respect  to  ERISA  benefit  plans,  but  disability  benefits 
law  held  not  pre-empted  by  ERISA,  77  L  Ed  2d  490 

PREHIRE  AGREEMENTS 

Taft-Hartley  Act:  unrepudiated  prehire  construction  industry 
agreements  held  enforceable  under  Taft-Hartley  §301, 
even  by  minority  union,  75  L  Ed  2d  830 

PREJUDGMENT  INTEREST 

Patent  infringement:  award  of  prejudgment  interest  in  patent 
infringement  suit  held  proper,  76  L  Ed  2d  21 1 

PREMATURE  NOTICE 

Appeals:  premature  notice  of  appeal  filed  after  entry  of  judg- 
ment but  while  motion  to  alter  or  amend  judgment  re- 
mained pending  in  District  Court,  held  to  be  of  no  effect 
and  therefore  Court  of  Appeals  lacked  jurisdiction,  74  L 
Ed  2d  225 

PREPONDERANCE  OF  EVIDENCE 

Fraud:  availability  of  express  remedy  under  §  1 1  of  Securities 
Act  of  1933  (15  USCS  §  77k),  held  not  to  preclude 
defrauded  purchasers  of  registered  securities  from  main- 
taining action  under  §  10(b)  of  Securities  Exchange  Act  of 
1934  (15  USCS  §  78j(b));  standard  of  proof  under  §  10(b), 
held  to  be  preponderance  of  evidence,  74  L  Ed  2d  548 

PRESCRIPTIONS 

Marketing:  generic  drug  product,  held  to  be  new  drug  requir- 
ing Food  and  Drug  Administration  approval  prior  to 
marketing,  75  L  Ed  2d  198 
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PRESS 

Freedom  of  Speech  and  Press  (this  index) 

PRESUMPTIONS  AND  BURDEN  OF  PROOF 

Abortions:  Virginia  requirement  that  second  trimester  abor- 
tions be  performed  in  licensed  clinics  held  constitutional, 
76  L  Ed  2d  755 

Civil  Rights  Attorney's  Fees  Awards  Act:  civil  rights  plaintiffs' 
attorney  fee  award  held  limited  by  extent  of  success,  76  L 
Ed  2d  40 

Collective  bargaining  agreements:  limitation  period  of  29 
USCS  §  160(b)  held  applicable  to  employee's  suit  against 
an  employer  and  union,  for  breach  of  collective  bargaining 
agreement  and  duty  of  fair  representation,  respectively,  75 
L  Ed  2d  476 

Commercial  speech:  ban  on  mailings  under  39  USCS 
§  3001(e)(2)  held  violative  of  First  Amendment  as  applied 
to  unsolicited  mailings  advertising  contraceptives,  77  L  Ed 
2d  469 

Contempt:  corporation  president  held  not  to  have  met  burden 
of  production  in  defense  to  contempt  hearing  for  failing 
to  produce  records  for  Internal  Revenue  Service  by  de- 
claring not  to  have  possession  or  control  of  records  and 
refusing  cross-examination  on  ground  of  Fifth  Amend- 
ment privilege  against  self-incriminaton,  75  L  Ed  2d  521 

Corporate  franchise  tax:  California  corporate  franchise  tax 
employing  unitary  business  principle  held  valid  and  appli- 
cable to  corporation  and  its  overseas  subsidiaries,  77  L  Ed 
2d  545 

Discharge:  requirement  that  employer  prove  that  emplovee 
would  have  been  fired  even  if  he  had  not  been  involved 
with  union  held  consistent  with  National  Labor  Relations 
Act,  76  L  Ed  2d  667 

Elementary  and  Secondary  Education  Act:  pre- 1978  version  of 
Elementary  and  Secondary  Education  Act  held  to  render 
state  recipients  liable  for  misused  funds  granted  under 
Title  I  of  Act,  76  L  Ed  2d  312 

First  Amendment:  discharge  of  state  government  employee  for 
distributing  questionnaire  concerning  internal  office  af- 
fairs, held  not  violative  of  First  Amendment,  75  L  Ed  2d 
708 
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PRESUMPTIONS  AND  BURDEN  OF  PROOF— Cont'd 

Fraud:  availability  of  express  remedy  under  §  1 1  of  Securities 
Act  of  1933  (15  USCS  §  77k),  held  not  to  preclude 
defrauded  purchasers  of  registered  securities  from  main- 
taining action  under  §  10(b)  of  Securities  Exchange  Act  of 
1934  (15  USCS  §  78j(b));  standard  of  proof  under  §  10(b), 
held  to  be  preponderance  of  evidence,  74  L  Ed  2d  548 

Grand  jury  materials:  Justice  Department  attorneys  held  re- 
quired to  seek  court  order  for  access  to  grand  jury  materi- 
als for  use  in  civil  suit,  77  L  Ed  2d  743 

Immigration  and  Nationality  Act:  one-house  congressional  veto 
provision  in  §  244(c)(2)  of  Immigration  and  Nationality 
Act  held  unconstitutional,  77  L  Ed  2d  317 

Instrumentality  of  foreign  state:  American  bank  held  entitled 
to  setoff,  in  suit  against  it  by  Cuba's  exclusive  agent  in 
foreign  trade,  for  value  of  its  expropriated  Cuban  assets, 
77  L  Ed  2d  46 

Jury  instructions:  Connecticut  Supreme  Court's  reversal  of 
convictions  for  attempted  murder  and  robbery  on  ground 
that  due  process  was  violated  by  jury  instruction  that  every 
person  is  conclusively  presumed  to  intend  natural  and 
necessarv  consequences  of  his  act,  affirmed,  74  L  Ed  2d 
823 

Knowledge:  warrantless  reopening  of  sealed  container  after 
prior  legal  search  and  controlled  delivery  held  valid  absent 
substantial  likelihood  that  container  contents  were 
changed,  77  L  Ed  2d  1003 

Natural  Gas  Policy  Act:  FERC  held  not  authorized  to  exclude 
pipeline  production  from  pricing  scheme  of  Natural  Gas 
Policy  Act,  77  L  Ed  2d  668 

NHTSA's  rescission  of  motor  vehicle  passive  restraint  standard 
held  arbitrary  and  capricious,  77  L  Ed  2d  443 

Public  Service  Commissions:  state  regulation  of  cooperative's 
wholesale  electricity  rates  held  not  barred  by  supremacy 
and  commerce  clauses,  76  L  Ed  2d  1 

Reapportionment:  New  Jersey's  reapportionment  plan  for  con- 
gressional districts  held  unconstitutional,  77  L  Ed  2d  133 

Residence:  state  residency  requirement  for  admission  to  tu- 
ition-free public  schools  held  not  to  violate  equal  protec- 
tion clause  of  Fourteenth  Amendment,  75  L  Ed  2d  876 

State  authority:  California  held  authorized  to  require  Indian 
trader  on  reservation  to  have  state  liquor  license  to  sell 
liquor  for  off-premises  consumption,  77  L  Ed  2d  961 
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PRESUMPTIONS  AND  BURDEN  OF  PROOF— Cont'd 

Statutory  construction:  urging  consumers  not  to  trade  with 
group  of  employers  who  had  no  business  relationship  with 
primary  employer  held  not  exempted  from  prohibition 
against  secondary  boycotts,  77  L  Ed  2d  535 

Supreme  Court  jurisdiction:  protective  search  of  passenger 
compartment  of  car  during  investigative  detention  held 
valid,  77  L  Ed  2d  1201 

PRICE 

Discrimination.  Robinson-Patman  Act  (this  index) 

Natural  Gas  (this  index) 

Pharmaceutical  products:  sale  of  pharmaceutical  products  to 
state  and  local  government  hospitals  for  resale  in  competi- 
tion with  private  pharmacies,  held  not  exempt  from  pro- 
scriptions of  Robinson-Patman  Act  (15  USCS  §  13),  74  L 
Ed  2d  882 

PRIOR  CONVICTIONS 

Criminal  Record  (this  index) 

Probation:  conviction  of  youth  offender  who  had  been  placed 
on  probation  under  Federal  Youth  Corrections  Act  of 
1950  (18  USCS  §§  5005  et  seq.),  held  not  to  be  automati- 
cally set  aside  after  youth  served  full  term  of  probation 
where  court  had  not  exercised  its  discretion  to  discharge 
him  unconditionally  prior  to  expiration  of  maximum  pe- 
riod of  probation,  75  L  Ed  2d  359 

PRIOR  TESTIMONY 

Depositions:  deponent's  civil  deposition  testimony  closely 
tracking  prior  immunized  testimony,  held  not  be  immu- 
nized testimony  within  meaning  of  18  USCS  §  6002,  and 
not  able  to  be  compelled  over  valid  assertion  of  Fifth 
Amendment  privilege,  74  L  Ed  2d  430 

PRISONS  AND  PRISONERS 

Due  process 

-  informal,  nonadversary  evidentiary  review  for  prisoner  who 

was  removed  from  general  prison  population  and  con- 
fined to  administrative  segregation  following  prison  riot, 
held  to  satisfy  requirements  of  due  process  clause  of 
Fourteenth  Amendment,  74  L  Ed  2d  675 

-  transfer  of  state  prisoner  from  Hawaii  to  California  held  not 

to  violate  due  process,  75  L  Ed  2d  813 
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PRISONS  AND  PRISONERS— Cont'd 

Firearms  disabilities  imposed  by  18  USCS  §§922  (g)(1).  and 
(h)(1)  held  not  removed  by  state  expunction  of  criminal 
record  of  guilty  plea  to  concealed  weapon  charge,  74  L  Ed 
2d  845 

Habeas  corpus:  state  prisoner's  Fourth  Amendment  claim  held 
not  reviewable  on  federal  habeas  corpus,  76  L  Ed  2d  333 

Inventory  searches:  warrantless  police  inventory  search  of 
arrestee's  personal  effects  incident  to  incarcerating  the 
arrestee  held  consistent  with  Fourth  Amendment,  77  L  Ed 
2d  65 

Medical  care:  city  held  not  constitutionally  required  to  reim- 
burse hospital  for  care  furnished  suspect  wounded  by  city 
police,  77  L  Ed  2d  605 

Probation  revocation:  Fourteenth  Amendment  held  to  pre- 
clude state  court  from  automatically  revoking  probation 
and  imposing  prison  term,  when  probationer  could  not 
pay  fine,  without  finding  that  he  did  not  make  bona  fide 
effort  to  pay  or  that  alternative  forms  of  punishment  were 
inadequate,  76  L  Ed  2d  221 

Transfer:  transfer  of  state  prisoner  from  Hawaii  to  California 
held  not  to  violate  due  process,  75  L  Ed  2d  813 

PRIVACY 

Abortion:  ordinance  provisions  requiring  all  second  trimester 
abortions  to  be  performed  in  hospital  and  dealing  with 
parental  consent,  informed  consent,  24  hour  waiting  pe- 
riod, and  disposal  of  fetal  remains  held  unconstitutional, 
76  L  Ed  2d  687 

Children  and  minors:  ban  on  mailings  under  39  USCS 
§  3001(e)(2)  held  violative  of  First  Amendment  as  applied 
to  unsolicited  mailings  advertising  contraceptives,  77  L  Ed 
2d  469 

Public  officers  and  employees:  discharge  of  state  government 
employee  for  distributing  questionnaire  concerning  inter- 
nal office  affairs,  held  not  violative  of  First  Amendment, 
75  L  Ed  2d  708 

Search  and  seizure 

-  luggage:  temporary  detention  of  luggage  for  exposure  to 
trained  narcotics  detection  dog  held  not  to  violate 
Fourth  Amendment,  but  90-minute  detention  of  luggage 
held  unreasonable,  77  L  Ed  2d  110 
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PRIVACY— Cont'd 

Search  and  seizure — Cont'd 

-  monitoring  beeper  signals  from  radio  transmitter  that  was 

placed  in  container  of  chloroform,  held  not  to  invade 
any  legitimate  expectation  of  privacy  and  not  to  consti- 
tute search  or  seizure  under  Fourth  Amendment,  75  L 
Ed  2d  55 

-  sealed  container:  warrantless  reopening  of  sealed  container 

after  prior  legal  search  and  controlled  delivery  held 
valid  absent  substantial  likelihood  that  container  con- 
tents were  changed,  77  L  Ed  2d  1003 

PRIVATE  OR  PAROCHIAL  SCHOOLS 

Liquor  license:  Massachusetts  statute  vesting  of  power  in 
governing  bodies  of  churches  to  effectively  veto  applica- 
tions for  liquor  licenses  within  500  foot  radius  of  church, 
held  violative  of  establishment  clause  of  First  Amendment, 
74  L  Ed  2d  297 

Race  discrimination:  racially  discriminatory  private  religious 
schools  held  constitutionally  denied  tax-exempt  status 
under  26  USCS  §  501(c)(3),  76  L  Ed  2d  157 

Tax  deductions:  state  statute  providing  tax  deduction  for 
public  and  private  school  expenses  held  not  violative  of 
establishment  clause  of  First  Amendment,  77  L  Ed  2d  721 

PRIVATE  PHARMACIES 

Pharmaceutical  products:  sale  of  pharmaceutical  products  to 
state  and  local  government  hospitals  for  resale  in  competi- 
tion with  private  pharmacies,  held  not  exempt  from 
proscrptions  of  Robinson-Patman  Act  (15  USCS  §  13),  74 
L  Ed  2d  882 

PRIVILEGED  OR  CONFIDENTIAL  INFORMATION 

Clayton  Act  disclosure  provision  (15  USCS  §  15f(b)),  held  not 
to  authorize  Attorney  General's  turnover  of  grand  jury 
materials  to  state  attorney  general  who  has  not  complied 
with  judicially-developed  standards  implementing  Rule 
6(e)  of  Federal  Rules  of  Criminal  Procedure,  75  L  Ed  2d 
281 

Informers  (this  index) 

Securities  regulations:  tippee  of  material  nonpublic  informa- 
tion held  not  to  have  violated  federal  securities  laws  by 
repeating  allegations  of  corporation's  fraud  to  investors, 
77  L  Ed  2d  911 
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PRIVILEGES  AND  IMMUNITIES 

Attorneys'  fees:  attorneys'  fee  award  under  Clean  Air  Act  held 
inappropriate  absent  some  degree  of  success  on  merits,  77 
L  Ed  2d  938 

Bank  tax:  Tennessee  bank  tax,  under  which  taxable  net  earn- 
ings of  bank  included  interest  from  federal  obligations, 
but  not  interest  from  state's  own  obligations,  held  discrim- 
inatory under  31  USCS  §  742,  and  therefore  to  violate 
immunity  of  federal  obligations  from  state  and  local  taxa- 
tion, 74  L  Ed  2d  562 

Civil  rights:  punitive  damages  in  action  under  42  USCS 
§  1983,  held  available  when  defendant's  conduct  is  shown 
to  be  motivated  bv  evil  motive  or  intent  or  when  it 
involves  reckless  or  callous  indifference  to  federally  pro- 
tected rights  of  others,  75  L  Ed  2d  632 

Corporate  franchise  tax:  California  corporate  franchise  tax 
employing  unitary  business  principle  held  valid  and  appli- 
cable to  corporation  and  its  overseas  subsidiaries,  77  L  Ed 
2d  545 

Depositions:  deponent's  civil  deposition  testimony  closely 
tracking  prior  immunized  testimony,  held  not  be  immu- 
nized testimony  within  meaning  of  18  USCS  §  6002,  and 
not  able  to  be  compelled  over  valid  assertion  of  Fifth 
Amendment  privilege,  74  L  Ed  2d  430 

Foreign  Sovereign  Immunities  Act  (this  index) 

Freedom  of  Information  Act:  agency  attorney  work  product 
held  exempt  from  mandatory  FOIA  disclosure  without 
regard  to  status  of  litigation  for  which  it  was  prepared,  76 
L  Ed  2d  387 

Information.  Privileged  or  Confidential  Information  (this 
index) 

Intoxicating  beverages:  California  held  authorized  to  require 
Indian  trader  on  reservation  to  have  state  liquor  license  to 
sell  liquor  for  off-premises  consumption,  77  L  Ed  2d  961 

McCarran  Amendment:  federal  suits  brought  by  Indian  tribes 
to  adjudicate  Indian  water  rights  held  subject  to  dismissal 
where  states  have  concurrent  jurisdiction,  77  L  Ed  2d  837 

Perjury:  42  USCS  §  1983,  held  not  to  authorize  convicted  state 
defendant  to  assert  damages  claim  against  police  officer 
for  giving  perjured  testimony  at  defendant's  criminal  trial, 
75  L  Ed  2d  96 
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PRIVILEGES  AND  IMMUNITIES— Cont'd 

Quiet  Title  Act:  Quiet  Title  Act  held  North  Dakota's  exclusive 
remedy  for  challenging  United  States'  land  title,  and  Act's 
limitations  provisions  held  binding  on  state.  75  L  Ed  2d 
840 
Sovereign  immunity,  see  more  specific  lines  in  this  topic 
Tucker  Act:  United  States  held  accountable  in  money  damages 
for  alleged  mismanagement  of  forest  resources  on  allotted 
Quinault  Indian  Reservation  lands.  77  L  Ed  2d  580 

PROBABLE  CAUSE 

Habeas  corpus:  psvchiatric  testimony  held  admissible  in  sen- 
tencing hearing  for  capital  crime:  denial  of  stay  of  execu- 
tion without  formallv  deciding  habeas  corpus  appeal  held 
permissible.  77  L  Ed  2d  1090 

Search  and  Seizure  (this  index) 

PROBATE 

Homesteads:  26  USCS  §  7403  held  to  authorize  sale  of  delin- 
quent taxpayer's  home  when  spouse  owing  none  of  in- 
debtedness has  homestead  right  in  property.  76  L  Ed  2d 
236 

PROBATION 

Firearms  disabilities  imposed  bv  18  USCS  §§922  (g)(1)  and 
(h)(1)  held  not  removed  bv  state  expunction  of  criminal 
record  of  guiltv  plea  to  concealed  weapon  charge.  74  L  Ed 
2d  845 

Revocation:  Fourteenth  Amendment  held  to  preclude  state 
court  from  automatically  revoking  probation  and  imposing 
prison  term,  when  probationer  could  not  pav  fine,  without 
finding  that  he  did  not  make  bona  fide  effort  to  pav  or 
that  alternative  forms  of  punishment  were  inadequate.  76 
LEd  2d  221 

Youth:  conviction  of  vouth  offender  who  had  been  placed  on 
probation  under  Federal  Youth  Corrections  Act  of  1950 
(18  USCS  §§5005  et  seq.).  held  not  to  be  automatically 
set  aside  after  youth  served  full  term  of  probation  where 
court  had  not  exercised  its  discretion  to  discharge  him 
unconditionally  prior  to  expiration  of  maximum  period  of 
probation.  75  L  Ed  2d  359 
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PROFITS 

Crude  Oil  Windfall  Profit  Tax  Act:  Crude  Oil  Windfall  Profit 
Tax  Act  held  constitutional  under  uniformity  clause,  76  L 
Ed  2d  427 

PROOF 

Evidence  (this  index) 

PROPERTY 

Quiet  Title  Actions  (this  index) 

Real  Property  (this  index) 

Seizure  of  Property  (this  index) 

Stock-Raising  Homestead  Act:  gravel  held  to  be  mineral  re- 
served to  United  States  in  lands  patented  under  §  9  of  the 
Stock-Raising  Homestead  Act  (43  USCS  §  299),  76  L  Ed 
2d  400 

Taxation.  Property  Tax  (this  index) 

Title  and  Ownership  (this  index) 

PROPERTY  TAX 

Bank  shares:  state  property  tax  on  bank  shares,  computed  on 
basis  of  bank's  net  assets  without  any  deduction  for  tax- 
exempt  United  States  obligations  held  by  bank,  held  to 
violate  Rev.  Stat.  3701,  77  L  Ed  2d  1072 

State  ad  valorem  personal  property  taxes  on  imported  goods 
stored  under  bond  in  customs  warehouse,  destined  for 
foreign  markets,  and  exempt  from  customs  duties  pursu- 
ant to  19  USCS  §  1557(a),  held  pre-empted  by  Congress' 
regulation  of  customs  duties,  74  L  Ed  2d  323 

PROSPECTIVE  AND  RETROSPECTIVE  MATTERS 
Retroactivity  (this  index) 

PROXIMATE  CAUSE 

National  Environmental  Policy  Act:  National  Environmental 
Policy  Act  (42  USCS  §§  4321  et  seq.),  held  not  to  require 
Nuclear  Regulatory  Commission,  in  deciding  whether  to 
permit  power  company  to  resume  operation  of  nuclear 
power  plant,  to  consider  whether  risk  of  accident  might 
cause  harm  to  psychological  health  and  community  well- 
being  of  residents  of  surrounding  area,  75  L  Ed  2d  534 
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PSYCHIATRISTS 

Sentencing  hearings:  psychiatric  testimony  held  admissible  in 
sentencing  hearing  for  capital  crime;  denial  of  stay  of 
execution  without  formally  deciding  habeas  corpus  appeal 
held  permissible,  77  L  Ed  2d  1090 

PUBLICATION 

Notice:  publication  and  posting  held  to  be  inadequate  notice 
for  mortgagee  of  tax  sale  under  due  process  clause  of 
Fourteenth  Amendment,  77  L  Ed  2d  180 

PUBLICATIONS 

Use  tax:  state  special  use  tax  assessed  against  publications  for 
costs  of  ink  and  paper  used  in  producing  publication  held 
to  violate  First  Amendment,  75  L  Ed  2d  295 

PUBLIC  HIGHWAY 

Highways  and  Streets  (this  index) 

PUBLICITY 

Secondary  boycotts:  urging  consumers  not  to  trade  with  group 
of  employers  who  had  no  business  relationship  with  pri- 
mary employer  held  not  exempted  from  prohibition 
against  secondary  boycotts,  77  L  Ed  2d  535 

PUBLIC  LANDS 

Picketing:  40  USCS  §  13k  held  unconstitutional  as  applied  to 
prohibit  picketing  and  leafletting  on  sidewalks  surround- 
ing United  States  Supreme  Court  grounds,  75  L  Ed  2d 
736 

PUBLIC  OFFICERS  AND  EMPLOYEES 

Commerce  clause:  Boston  Mayor's  executive  order  that  all 
construction  projects  funded  in  whole  or  in  part  by  city 
funds  or  funds  which  city  had  authority  to  administer  be 
performed  by  work  force  consisting  of  at  least  half  bona 
fide  residents  of  Boston,  held  not  to  violate  commerce 
clause  (Art  I,  §  8,  cl  3),  75  L  Ed  2d  1 

Damages:  federal  employees  held  without  judicial  damages 
remedy  for  First  Amendment  violations  bv  superiors,  76  L 
Ed  2d  648 

Discharge  of  state  government  employee  for  distributing  ques- 
tionnaire concerning  internal  office  affairs,  held  not  viola- 
tive of  First  Amendment,  75  L  Ed  2d  708 
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PUBLIC  OFFICERS  AND  EMPLOYEES— Cont'd 

Easements:  state  gubernatorial  consent  to  federal  acquisition 
of  wetlands  easements,  held  required  and  not  revocable; 
United  States'  ability  to  acquire  easements  pursuant  to 
state  consent  previously  given,  held  not  restricted  by 
North  Dakota  legislation,  75  L  Ed  2d  77 

Elections:  Ohio  statute  requiring  every  candidate  for  political 
office  to  disclose  each  contributor  and  recipient  of  cam- 
paign funds,  held  invalid  under  First  Amendment  as  ap- 
plied to  minor  political  party  that  historically  had  been 
object  of  harassment,  74  L  Ed  2d  250 

Freedom  of  Speech  and  Press  (this  index) 

Law  Enforcement  Officers  (this  index) 

Military  personnel:  enlisted  military  personnel  held  unable  to 
maintain  damages  action  against  superior  officers  for  vio- 
lation of  constitutional  rights  in  course  of  military  service, 
76  L  Ed  2d  586 

Misrepresentation:  homeowner's  claim  for  negligence  by  Farm- 
ers Home  Administration  officials  in  supervising  construc- 
tion of  house,  held  not  to  arise  out  of  misrepresentation 
within  meaning  of  Federal  Tort  Claims  Act  provision  (28 
USCS  §  2680(h))  and  therefore  not  barred  by  that  provi- 
sion, 75  L  Ed  2d  67 

Workers'  Compensation  (this  index) 

PUBLIC  SERVICE  COMMISSIONS 

Federal  Energy  Regulatory  Commission:  Federal  Energy  Regu- 
latory Commission's  full  avoided  cost  and  interconnection 
rules  held  valid,  76  L  Ed  2d  22 

Public  Utilities  (this  index) 

Supremacy  and  commerce  clauses:  state  regulation  of  coopera- 
tive's wholesale  electricity  rates  held  not  barred  by  su- 
premacy and  commerce  clauses,  76  L  Ed  2d  1 

PUBLIC  TELEVISION 

Licenses:  Section  504  of  Rehabilitation  Act  (29  USCS  §  794), 
held  not  to  require  FCC  to  review  public  television  sta- 
tion's license  renewal  application  under  different  standard 
than  commercial  licensee's,  74  L  Ed  2d  705 

PUBLIC  UTILITIES 

Electricity  and  Electric  Companies  (this  index) 

Natural  Gas  (this  index) 
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PUBLIC  UTILITIES— Cont'd 

Public  Service  Commissions  (this  index) 

Rates  and  Charges  (this  index) 

PUBLIC  UTILITY  REGULATORY  POLICIES  ACT 

Federal  Energy  Regulatory  Commission:  Federal  Energy  Regu- 
latory Commission's  full  avoided  cost  and  interconnection 
rules  held  valid,  76  L  Ed  2d  22 

PUBLIC  WORKS  AND  CONTRACTS 

Commerce  clause:  Boston  Mayor's  executive  order  that  all 
construction  projects  funded  in  whole  or  in  part  by  city 
funds  or  funds  which  city  had  authority  to  administer  be 
performed  by  work  force  consisting  of  at  least  half  bona 
fide  residents  of  Boston,  held  not  to  violate  commerce 
clause  (Art  I,  §  8,  cl  3),  75  L  Ed  2d  1 

Inspection:  Comptroller  General,  held  allowed  to  inspect  gov- 
ernment contractor's  records  of  direct  costs  but  not  re- 
cords of  indirect  costs  under  10  USCS  §  2313(b)  and  41 
USCS  §  254(c),  75  L  Ed  2d  580 

Supremacy  clause:  imposition  of  state  of  Washington's  sales 
tax  on  federal  contractors,  held  not  to  violate  supremacy 
clause  of  United  States  Constitution  (Art  VI,  cl  2),  75  L 
Ed  2d  264 

PUNISHMENT 

Sentence  and  Punishment  (this  index) 

PUNITIVE  DAMAGES 

Civil  rights:  punitive  damages  in  action  under  42  USCS 
§  1983,  held  available  when  defendant's  conduct  is  shown 
to  be  motivated  by  evil  motive  or  intent  or  when  it 
involves  reckless  or  callous  indifference  to  federally  pro- 
tected rights  of  others,  75  L  Ed  2d  632 

PURCHASERS 

Securities:  availability  of  express  remedy  under  §  1 1  of  Securi- 
ties Act  of  1933  (15  USCS  §  77k),  held  not  to  preclude 
defrauded  purchasers  of  registered  securities  from  main- 
taining action  under  §  10(b)  of  Securities  Exchange  Act  of 
1934  (15  USCS  §  78j(b));  standard  of  proof  under  §  10(b), 
held  to  be  preponderance  of  evidence,  74  L  Ed  2d  548 
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QUESTIONNAIRE 

Public  officers  and  employees:  discharge  of  state  government 
employee  for  distributing  questionnaire  concerning  inter- 
nal office  affairs,  held  not  violative  of  First  Amendment, 
75  L  Ed  2d  708 

QUESTIONS  OF  LAW  AND  FACT 

Drug  possession:  warrantless  reopening  of  sealed  container 
after  prior  legal  search  and  controlled  delivery  held  valid 
absent  substantial  likelihood  that  container  contents  were 
changed,  77  L  Ed  2d  1003 

QUIET  TITLE  ACTIONS 

Indians:  extent  of  irrigable  acreage  on  Indian  Reservation 
lands  used  to  calculate  rights  of  Indian  Tribes  to  waters  of 
Colorado  River,  held  not  relitigable  in  interest  of  finality 
in  regard  to  acreage  on  reservation  lands  omitted  by 
United  States  in  making  calculations  of  Indian  Tribes' 
water  rights  established  in  prior  Supreme  Court  decree, 
75  LEd  2d  318 

Property:  Quiet  Title  Act  held  North  Dakota's  exclusive  rem- 
edy for  challenging  United  States'  land  title,  and  Act's 
limitations  provisions  held  binding  on  state,  75  L  Ed  2d 
840 

RACE  DISCRIMINATION 

Allegations  of  racial  or  class-based  invidiously  discriminatory 
animus,  held  not  required  to  establish  cause  of  action 
under  first  part  of  42  USCS  §  1985(2),  75  L  Ed  2d  413 

Evidence:  plaintiff  in  job  discrimination  action  under  Title  VII 
of  Civil  Rights  Act  of  1964  (42  USCS  §§  2000e  et  seq.), 
held  not  required  to  submit  direct  evidence  of  discrimina- 
tory intent  to  allow  court  to  reach  question  of  discrimina- 
tion, 75  L  Ed  2d  403 

Layoffs:  new  legislation  held  to  require  consideration  of  moot- 
ness  of  decision  enjoining  layoffs  of  Boston  minority 
police  and  firefighters,  76  L  Ed  2d  330 

Taxation:  racially  discriminatory  private  religious  schools  held 
constitutionally  denied  tax-exempt  status  under  26  USCS 
§  501(c)(3),  76  LEd  2d  157 
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RADIO  AND  TELEVISION 

Licenses:  Section  504  of  Rehabilitation  Act  (29  USCS  §  794), 
held  not  to  require  FCC  to  review  public  television  sta- 
tion's license  renewal  application  under  different  standard 
than  commercial  licensee's,  74  L  Ed  2d  705 

Search  and  seizure:  monitoring  beeper  signals  from  radio 
transmitter  that  was  placed  in  container  of  chloroform, 
held  not  to  invade  any  legitimate  expectation  of  privacy 
and  not  to  constitute  search  or  seizure  under  Fourth 
Amendment,  75  L  Ed  2d  55 

RAILROADS 

Interstate  Commerce  Commission  rate  orders:  Federal  Court 
of  Appeals  that  rejected  Interstate  Commerce  Commission 
rate  orders  held  without  power  to  freeze  rate  prior  to 
decision  by  Commission  as  to  what  reasonable  rate  should 
be,  74  LEd  2d  311 

RANDOM  STOPS 

Search  and  seizure:  customs'  boarding  vessel  for  document 
check,  without  suspicion  of  wrongdoing,  held  not  to  vio- 
late, Fourth  Amendment,  77  L  Ed  2d  22 

RATES  AND  CHARGES 

Discount  rate:  federal  law  held  governing  as  to  rate  of  dis- 
counting lost  future  earnings  recoverable  against  vessel 
owner  notwithstanding  receipt  of  compensation,  76  L  Ed 
2d  768 

Federal  Energy  Regulatory  Commission  (this  index) 

Interstate  Commerce  Commission  (this  index) 

Natural  Gas  (this  index) 

Postal  Reorganization  Act:  Postal  Rate  Commission  held  to 
have  reasonably  construed  Postal  Reorganization  Act  as 
establishing  two-tier  ratesetting  structure,  77  L  Ed  2d  195 

Public  Service  Commissions:  state  regulation  of  cooperative's 
wholesale  electricity  rates  held  not  barred  by  supremacy 
and  commerce  clauses,  76  L  Ed  2d  1 

Severance  taxes:  Alabama  statute  prohibiting  oil  and  gas  pro- 
ducers from  passing  on  severance  tax  increase  to  purchas- 
ers held  pre-empted  by  federal  law  as  to  sale  of  gas  in 
interstate  commerce,  but  pass-through  prohibition  and 
royalty-owner  exemption  held  constitutional,  76  L  Ed  2d 
497 
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REAL  PROPERTY 

Easements:  state  gubernatorial  consent  to  federal  acquisition 
of  wetlands  easements,  held  required  and  not  revocable; 
United  States'  ability  to  acquire  easements  pursuant  to 
state  consent  previously  given,  held  not  restricted  by 
North  Dakota  legislation,  75  L  Ed  2d  77 

Homesteads  (this  index) 

Income  tax:  taxpayer  who  sells  property  encumbered  by  non- 
recourse mortgage  exceeding  fair  market  value  of  prop- 
erty sold  held  required  to  include  unpaid  balance  of 
mortgage  in  computation  of  amount  taxpayer  realized  on 
sale,  75  L  Ed  2d  863 

Indians:  extent  of  irrigable  acreage  on  Indian  Reservation 
lands  used  to  calculate  rights  of  Indian  Tribes  to  waters  of 
Colorado  River,  held  not  relitigable  in  interest  of  finality 
in  regard  to  acreage  on  reservation  lands  omitted  by 
United  States  in  making  calculations  of  Indian  Tribes' 
water  rights  established  in  prior  Supreme  Court  decree, 
75  L  Ed  2d  318 

Tax  Sales  (this  index) 

Title  and  Ownership  (this  index) 

REAPPORTIONMENT 

Apportionment  and  Reapportionment  (this  index) 

RECEIPTS 

Elections:  Ohio  statute  requiring  every  candidate  for  political 
office  to  disclose  each  contributor  and  recipient  of  cam- 
paign funds,  held  invalid  under  First  Amendment  as  ap- 
plied to  minor  political  party  that  historically  had  been 
object  of  harassment,  74  L  Ed  2d  250 

RECIDIVISM 

Habitual  Criminals  (this  index) 

RECKLESSNESS 

Punitive  damages:  punitive  damages  in  action  under  42  USCS 
§  1983,  held  available  when  defendant's  conduct  is  shown 
to  be  motivated  by  evil  motive  or  intent  or  when  it 
involves  reckless  or  callous  indifference  to  federally  pro- 
tected rights  of  others,  75  L  Ed  2d  632 
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RECOGNITION 

Tax  benefit  rule,  held  to  ordinarily  apply  to  require  inclusion 
of  income  when  events  occur  that  are  fundamentally 
inconsistent  with  earlier  deduction  unless  nonrecognition 
provision  of  Internal  Revenue  Code  prevents  it,  75  L  Ed 
2d  130 

RECORDS  AND  REPORTS 

Abortion:  Missouri  statute  requiring  second  trimester  abor- 
tions to  be  performed  in  hospital  held  unconstitutional 
but  requirements  that  pathology  report  be  made,  that 
minors  secure  parental  or  judicial  consent,  and  that  sec- 
ond physician  be  present  held  constitutional,  76  L  Ed  2d 
733 

Aircraft  transfers:  state  laws  allowing  undocumented  or  unre- 
corded transfers  of  interests  in  aircraft  to  affect  innocent 
third  parties  held  pre-empted  by  49  USCS  §  1403(c),  76  L 
Ed  2d  678 

Apportionment:  report  of  Special  Master  recommending  equi- 
table apportionment  of  river's  water  between  Colorado 
and  New  Mexico,  held  to  not  contain  sufficient  factual 
findings,  74  L  Ed  2d  348 

Clayton  Act  disclosure  provision  (15  USCS  §  15f(b)),  held  not 
to  authorize  Attorney  General's  turnover  of  grand  jury 
materials  to  state  attorney  general  who  has  not  complied 
with  judicially-developed  standards  implementing  Rule 
6(e)  of  Federal  Rules  of  Criminal  Procedure,  75  L  Ed  2d 
281 

Contempt:  corporation  president  held  not  to  have  met  burden 
of  production  in  defense  to  contempt  hearing  for  failing 
to  produce  records  for  Internal  Revenue  Service  by  de- 
claring not  to  have  possession  or  control  of  records  and 
refusing  cross-examination  on  ground  of  Fifth  Amend- 
ment privilege  against  self-incriminaton,  75  L  Ed  2d  521 

Criminal  Record  (this  index) 

Forfeiture:  18-month  delay  in  filing  civil  proceeding  for  forfei- 
ture of  currency  seized  by  customs  officials  held  not  to 
violate  claimant's  right  to  due  process  of  law,  76  L  Ed  2d 
143 

Freedom  of  Information  Act:  agency  attorney  work  product 
held  exempt  from  mandatory  FOIA  disclosure  without 
regard  to  status  of  litigation  for  which  it  was  prepared,  76 
L  Ed  2d  387 
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RECORDS  AND  REPORTS— Cont'd 

Grand  jury  materials:  Justice  Department  attorneys  held  re- 
quired to  seek  court  order  for  access  to  grand  jury  materi- 
als for  use  in  civil  suit,  77  L  Ed  2d  743 

Inspection:  Comptroller  General,  held  allowed  to  inspect  gov- 
ernment contractor's  records  of  direct  costs  but  not  re- 
cords of  indirect  costs  under  10  USCS  §  2313(b)  and  41 
USCS  §  254(c),  75  L  Ed  2d  580 

REFUSALS 

Self-incrimination:  admission  into  evidence  of  refusal  to  take 
blood-alcohol  test,  held  not  to  violate  Fifth  Amendment 
right  against  self-incrimination,  74  L  Ed  2d  748 

REGISTRATION 

Fraud:  availability  of  express  remedy  under  §  1 1  of  Securities 
Act  of  1933  (15  USCS  §  77k),  held  not  to  preclude 
defrauded  purchasers  of  registered  securities  from  main- 
taining action  under  §  10(b)  of  Securities  Exchange  Act  of 
1934  (15  USCS  §  78j(b));  standard  of  proof  under  §  10(b), 
held  to  be  preponderance  of  evidence,  74  L  Ed  2d  548 

REGULATION  OF  PRICE 

Contracts:  Kansas  statute  regulating  price  of  natural  gas,  held 
to  not  impair  energy  company's  contracts  with  public 
utility  in  violation  of  contract  clause,  74  L  Ed  2d  569 

REHABILITATION  ACT 

Licenses:  Section  504  of  Rehabilitation  Act  (29  USCS  §  794), 
held  not  to  require  FCC  to  review  public  television  sta- 
tion's license  renewal  application  under  different  standard 
than  commercial  licensee's,  74  L  Ed  2d  705 

REIMBURSEMENT 

National  Labor  Relations  Board,  held  not  required  to  provide 
make-whole  remedy  for  violation  of  8(e)  of  National  Labor 
Relations  Act  (29  USCS  §  158(e)),  74  L  Ed  2d  523 

REJECTIONS 

Interstate  Commerce  Commission  rate  orders:  Federal  Court 
of  Appeals  that  rejected  Interstate  Commerce  Commission 
rate  orders  held  without  power  to  freeze  rate  prior  to 
decision  by  Commission  as  to  what  reasonable  rate  should 
be,  74  LEd  2d  311 
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RELIGION  AND  RELIGIOUS  INSTITUTIONS 

Establishment  Clause  (this  index) 

Liquor  license:  Massachusetts  statute  vesting  of  power  in 
governing  bodies  of  churches  to  effectively  veto  applica- 
tions for  liquor  licenses  within  500  foot  radius  of  church, 
held  violative  of  establishment  clause  of  First  Amendment, 
74  L  Ed  2d  297 

Schools.  Private  or  Parochial  Schools  (this  index) 

REMOVAL  OF  CAUSES 

Jurisdiction:  federal  court  held  without  jurisdiction  to  deter- 
mine whether  state  may  collect  unpaid  taxes  by  imposing 
levy  on  ERISA  plan,  77  L  Ed  2d  420 

RENEWAL 

Licenses:  Section  504  of  Rehabilitation  Act  (29  USCS  §  794), 
held  not  to  require  FCC  to  review  public  television  sta- 
tion's license  renewal  application  under  different  standard 
than  commercial  licensee's,  74  L  Ed  2d  705 

REORGANIZATION 

Bankruptcy:  property  seized  by  IRS  prior  to  filing  of  reorgani- 
zation petition  in  Bankruptcy  Court  held  subject  to  turn- 
over order  under  1 1  USCS  §  542(a),  76  L  Ed  2d  515 

REPEAL  OF  STATUTES 

Legislative  veto:  one-house  congressional  veto  provision  in 
§  244(c)(2)  of  Immigration  and  Nationality  Act  held  un- 
constitutional, 77  L  Ed  2d  317 

REPORTS 

Records  and  Reports  (this  index) 

REPRESENTATION 

Assistance  of  Counsel  (this  index) 

Bar  admission:  United  States  District  Courts,  in  challenges  to 
state  court  decisions  arising  out  of  judicial  proceedings, 
held  not  to  have  subject  matter  jurisdiction,  but  held  to 
have  jurisdiction  over  complaints  involving  general  attack 
on  constitutionality  of  state  bar  admission  rules,  75  L  Ed 
2d  206 

Labor  unions:  apportionment  of  damages  between  employer 
and  labor  union,  held  required  where  employee  estab- 
lished employer's  wrongful  discharge  and  union's  breach 
of  duty  of  fair  representation,  74  L  Ed  2d  402 
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RESALE 

Pharmaceutical  products:  sale  of  pharmaceutical  products  to 
state  and  local  government  hospitals  for  resale  in  competi- 
tion with  private  pharmacies,  held  not  exempt  from 
proscrptions  of  Robinson-Patman  Act  (15  USCS  §  13),  74 
L  Ed  2d  882 

RESERVATIONS 
Indians  (this  index) 

RESIDENTS 

Domicile  and  Residence  (this  index) 
Immigration  and  Naturalization  (this  index) 

RES  JUDICATA 

Indians:  extent  of  irrigable  acreage  on  Indian  Reservation 
lands  used  to  calculate  rights  of  Indian  Tribes  to  waters  of 
Colorado  River,  held  not  relitigable  in  interest  of  finality 
in  regard  to  acreage  on  reservation  lands  omitted  by 
United  States  in  making  calculations  of  Indian  Tribes' 
water  rights  established  in  prior  Supreme  Court  decree, 
75  L  Ed  2d  318 

State  court  judgments:  guilty  plea  in  state  court  held  not  to 
preclude  §  1983  action  to  recover  damages  for  alleged 
Fourth  Amendment  violation,  76  L  Ed  2d  595 

Water  rights:  res  judicata  held  to  prevent  United  States  and 
Indian  Tribe  from  litigating  water  rights  claim  decided  in 
earlier  decree,  77  L  Ed  2d  509 

RESOURCES 

Contracts:  Kansas  statute  regulating  price  of  natural  gas,  held 
to  not  impair  energy  company's  contracts  with  public 
utility  in  violation  of  contract  clause,  74  L  Ed  2d  569 

RESTITUTION 

Sentence  and  punishment:  Fourteenth  Amendment  held  to 
preclude  state  court  from  automatically  revoking  proba- 
tion and  imposing  prison  term,  when  probationer  could 
not  pay  fine,  without  finding  that  he  did  not  make  bona 
fide  effort  to  pay  or  that  alternative  forms  of  punishment 
were  inadequate,  76  L  Ed  2d  221 

RESTRAINTS  OF  TRADE 

Monopolies  and  Restraints  of  Trade  (this  index) 
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RESTRICTIONS 

Limitations  and  Restrictions  (this  index) 

RETAIL  MARKETING 
Marketing  (this  index) 

RETALIATION 

Unfair  labor  practices:  prosecuting  unmeritorious  lawsuit  for 
retaliatory  purpose  held  not  unfair  labor  practice  unless 
suit  lacks  reasonable  basis,  76  L  Ed  2d  277 

RETIREMENT  BENEFITS 

Sex  discrimination:  state  retirement  plan  paying  lower  benefits 
to  women  than  to  men,  solely  because  of  women's  longer 
life  expectancy,  held  violative  of  Civil  Rights  Act,  77  L  Ed 
2d  1236 

RETROACTIVITY 

Bankruptcy:  lien  avoidance  provisions  of  Bankruptcy  Reform 
Act  of  1978  (11  USCS  §  522(f)(2)),  held  not  to  apply 
retroactively  to  liens  established  before  enactment  date  of 
Act,  74  L  Ed  2d  235 

Elementary  and  Secondary  Education  Act:  pre- 1978  version  of 
Elementary  and  Secondary  Education  Act  held  to  render 
state  recipients  liable  for  misused  funds  granted  under 
Title  I  of  Act,  76  L  Ed  2d  312 

Tax  amendment:  state  property  tax  on  bank  shares,  computed 
on  basis  of  bank's  net  assets  without  any  deduction  for 
tax-exempt  United  States  obligations  held  by  bank,  held  to 
violate  Rev.  Stat.  3701,  77  L  Ed  2d  1072 

REVIEW 

Appeal  and  Review  (this  index) 

REVOCATION 

Suspension  or  Revocation  (this  index) 

RIGHTS  OF  WAY 

Indian  forests:  United  States  held  accountable  in  money  dam- 
ages for  alleged  mismanagement  of  forest  resources  on 
allotted  Quinault  Indian  Reservation  lands,  77  L  Ed  2d 
580 
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RIOTS 

Prisoner:  informal,  nonadversary  evidentiary  review  for  pris- 
oner who  was  removed  from  general  prison  population 
and  confined  to  administrative  segregation  following 
prison  riot,  held  to  satisfy  requirements  of  due  process 
clause  of  Fourteenth  Amendment,  74  L  Ed  2d  675 

RIPARIAN  RIGHTS 

Quiet  Title  Act:  Quiet  Title  Act  held  North  Dakota's  exclusive 
remedy  for  challenging  United  States'  land  title,  and  Act's 
limitations  provisions  held  binding  on  state,  75  L  Ed  2d 
840 

RIVERS 

Water  and  Water  Rights  (this  index) 

ROADBLOCKS 

Search  and  seizure:  customs'  boarding  vessel  for  document 
check,  without  suspicion  of  wrongdoing,  held  not  to  vio- 
late Fourth  Amendment,  77  L  Ed  2d  22 

ROADS 

Highways  and  Streets  (this  index) 

ROBBERY 

Banks:  Federal  Bank  Robbery  Act  held  to  proscribe  the  crime 
of  obtaining  money  under  false  pretenses,  76  L  Ed  2d  638 

Double  jeopardy:  conviction  and  sentencing  of  criminal  defen- 
dant at  single  trial  on  both  charges  of  first-degree  robbery 
and  armed  criminal  action,  held  not  to  violate  double 
jeopardy  clause  of  Fifth  Amendment,  74  L  Ed  2d  535 

Jury  instructions:  Connecticut  Supreme  Court's  reversal  of 
convictions  for  attempted  murder  and  robbery  on  ground 
that  due  process  was  violated  by  jury  instruction  that  every 
person  is  conclusively  presumed  to  intend  natural  and 
necessary  consequences  of  his  act,  affirmed,  74  L  Ed  2d 
823 

ROBINSON-PATMAN  ACT 

Meeting-competition  defense  of  §  2(b)  of  Clayton  Act,  as 
amended  by  Robinson-Patman  Act  (15  USCS  §  13(b)), 
held  not  so  inflexible  as  to  be  available  only  if  seller  sets 
its  lower  prices  on  customer-by-customer  basis  and  creates 
price  discrimination  by  lowering  rather  than  by  raising 
prices,  75  L  Ed  2d  174 
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ROBINSON-PATMAN  ACT— Cont'd 

Pharmaceutical  products:  sale  of  pharmaceutical  products  to 
state  and  local  government  hospitals  for  resale  in  competi- 
tion with  private  pharmacies,  held  not  exempt  from  pro- 
scriptions of  Robinson-Patman  Act  (15  USCS  §  13),  74  L 
Ed  2d  882 

RULES  OF  DECISION  ACT 

Limitation  of  actions:  limitation  period  of  29  USCS  §  160(b) 
held  applicable  to  employee's  suit  against  an  employer 
and  union,  for  breach  of  collective  bargaining  agreement 
and  duty  of  fair  representation,  respectively,  75  L  Ed  2d 
476 

RURAL  ELECTRIFICATION  ACT 

Public  Service  Commissions:  state  regulation  of  cooperative's 
wholesale  electricity  rates  held  not  barred  by  supremacy 
and  commerce  clauses,  76  L  Ed  2d  1 

SAFETY  AND  HEALTH 

Abortion  (this  index) 

Disability  Benefits  (this  index) 

Mental  health  statutes:  acquittal  by  reason  of  insanity  held 
sufficiently  probative  under  due  process  clause  to  justify 
confinement  in  mental  institution  for  indefinite  period,  77 
L  Ed  2d  694 

Passive  restraints:  NHTSA's  rescission  of  motor  vehicle  passive 
restraint  standard  held  arbitrary  and  capricious,  77  L  Ed 
2d  443 

Trust  fund  contributions:  employer  contributions  to  union 
trust  funds  for  health  and  welfare,  pensions,  and  training 
held  not  "wages"  for  purpose  of  computing  compensation 
benefits  under  33  USCS  §  902(13),  76  L  Ed  2d  194 

SALARIES 
Compensation  (this  index) 

SALES  AND  EXCHANGES 

Aircraft:  state  laws  allowing  undocumented  or  unrecorded 
transfers  of  interests  in  aircraft  to  affect  innocent  third 
parties  held  pre-empted  by  49  USCS  §  1403(c),  76  L  Ed 
2d  678 
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SALES  AND  EXCHANGES— Cont'd 

Homesteads:  26  USCS  §  7403  held  to  authorize  sale  of  delin- 
quent taxpayer's  home  when  spouse  owing  none  of  in- 
debtedness has  homestead  right  in  property,  76  L  Ed  2d 
236 

Natural  Gas  Policy  Act:  FERC  held  not  authorized  to  exclude 
pipeline  production  from  pricing  scheme  of  Natural  Gas 
Policy  Act,  77  L  Ed  2d  668 

Pharmaceutical  products:  sale  of  pharmaceutical  products  to 
state  and  local  government  hospitals  for  resale  in  competi- 
tion with  private  pharmacies,  held  not  exempt  from  pro- 
scriptions of  Robinson-Patman  Act  (15  USCS  §  13),  74  L 
Ed  2d  882 

Price  discrimination:  meeting-competition  defense  of  §  2(b)  of 
Clayton  Act,  as  amended  by  Robinson-Patman  Act  (15 
USCS  §  13(b)),  held  not  so  inflexible  as  to  be  available 
only  if  seller  sets  its  lower  prices  on  customer-by-customer 
basis  and  creates  price  discrimination  by  lowering  rather 
than  by  raising  prices,  75  L  Ed  2d  174 

Securities:  availability  of  express  remedy  under  §  1 1  of  Securi- 
ties Act  of  1933  (15  USCS  §  77k),  held  not  to  preclude 
defrauded  purchasers  of  registered  securities  from  main- 
taining action  under  §  10(b)  of  Securities  Exchange  Act  of 
1934  (15  USCS  §  78j(b));  standard  of  proof  under  §  10(b), 
held  to  be  preponderance  of  evidence,  74  L  Ed  2d  548 

Severance  taxes:  Alabama  statute  prohibiting  oil  and  gas  pro- 
ducers from  passing  on  severance  tax  increase  to  purchas- 
ers held  pre-empted  by  federal  law  as  to  sale  of  gas  in 
interstate  commerce,  but  pass-through  prohibition  and 
royalty-owner  exemption  held  constitutional,  76  L  Ed  2d 
497 

Tax  Sales  (this  index) 

SALES  AND  USE  TAX 

First  Amendment:  state  special  use  tax  assessed  against  publi- 
cations for  costs  of  ink  and  paper  used  in  producing 
publications  held  to  violate  First  Amendment,  75  L  Ed  2d 
295 

Supremacy  clause:  imposition  of  state  of  Washington's  sales 
tax  on  federal  contractors,  held  not  to  violate  supremacy 
clause  of  United  States  Constitution  (Art  VI,  cl  2),  75  L 
Ed  2d  264 
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SANCTIONS 

No-strike  clause:  imposition  of  more  severe  sanctions  on  union 
officials  than  on  other  employees  for  participating  in 
unlawful  work  stoppage,  held  to  violate  §  8(a)(3)  of  Na- 
tional Labor  Relations  Act  (29  USCS  §  158(a)(3))  where 
union  had  not  imposed  contractual  duties  on  its  officials 
to  ensure  integrity  of  no-strike  clause,  75  L  Ed  2d  387 

SCHOOLS  AND  EDUCATION 

Elementary  and  Secondary  Education  Act:  pre- 1978  version  of 
Elementary  and  Secondary  Education  Act  held  to  render 
state  recipients  liable  for  misused  funds  granted  under 
Title  I  of  Act,  76  L  Ed  2d  312 

Private  or  Parochial  Schools  (this  index) 

Residence:  state  residency  requirement  for  admission  to  tu- 
ition-free public  schools  held  not  to  violate  equal  protec- 
tion clause  of  Fourteenth  Amendment,  75  L  Ed  2d  876 

Tax  deductions:  state  statute  providing  tax  deduction  for 
public  and  private  school  expenses  held  not  violative  of 
establishment  clause  of  First  Amendment,  77  L  Ed  2d  721 

Union's  differential  access  to  school  mail  system,  held  not 
violative  of  First  Amendment  or  equal  protection  clause  of 
Fourteenth  Amendment,  74  L  Ed  2d  794 

SCIENTER 

Securities  regulations:  tippee  of  material  nonpublic  informa- 
tion held  not  to  have  violated  federal  securities  laws  by 
repeating  allegations  of  corporation's  fraud  to  investors, 
77  LEd  2d  911 

SEARCH  AND  SEIZURE 

Arrest  (this  index) 

Automobiles  and  Highway  Traffic  (this  index) 

"Beeper":  monitoring  beeper  signals  from  radio  transmitter 
that  was  placed  in  container  of  chloroform,  held  not  to 
invade  any  legitimate  expectation  of  privacy  and  not  to 
constitute  search  or  seizure  under  Fourth  Amendment,  75 
L  Ed  2d  55 

Breath  analysis  test:  Illinois  police  affidavit  as  to  arrested 
driver's  refusal  to  undergo  breath-analysis  held  not  consti- 
tutionally required  to  recite  facts  evidencing  driver's  intox- 
ication, 77  LEd  2d  1267 

Containers  (this  index) 
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SEARCH  AND  SEIZURE— Cont'd 

Drugs  and  Narcotics  (this  index) 

Guilty  plea:  guilty  plea  in  state  court  held  not  to  preclude 
§  1983  action  to  recover  damages  for  alleged  Fourth 
Amendment  violation,  76  L  Ed  2d  595 

Informers  (this  index) 

Investigative  stop:  suspect's  consent  to  search  luggage,  held 
tainted  by  illegal  detention  at  airport  so  as  to  be  ineffec- 
tive to  justify  search  where  law  enforcement  officers' 
actions  exceeded  permissible  bounds  of  investigative  stop, 
75  L  Ed  2d  229 

Jurisdiction  (this  index) 

Loitering:  California  loitering  statute  requiring  "credible  and 
reliable"  identification  at  police  request  held  unconstitu- 
tionally vague,  75  L  Ed  2d  903 

Luggage  (this  index) 

Plain  View  Doctrine  (this  index) 

Privacy  (this  index) 

Probable  cause 

-  balloon:    police    officer's    seizure    of   balloon    suspected    of 

containing  illegal  narcotics  from  automobile  at  routine 
driver's  license  checkpoint,  held  not  to  violate  Fourth 
Amendment  under  "plain  view"  doctrine,  75  L  Ed  2d 
502 

-  informants:  "totality  of  circumstances"  held  proper  standard 

for  determining  probable  cause  for  issuance  of  search 
warrant  based  on  information  from  informant,  76  L  Ed 
2d  527 

-  luggage:   temporary   detention   of  luggage   for  exposure   to 

trained    narcotics    detection    dog    held    not    to    violate 
Fourth  Amendment,  but  90-minute  detention  of  luggage 
held  unreasonable,  77  L  Ed  2d  110 
Protective  search:  protective  search  of  passenger  compartment 
of  car  during  investigative  detention  held  valid,  77  L  Ed 
2d  1201 
Vessels:  customs'  boarding  vessel  for  document  check,  without 
suspicion    of   wrongdoing,    held    not    to    violate,    Fourth 
Amendment,  77  L  Ed  2d  22 
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SEARCH  AND  SEIZURE— Cont'd 

Warrants 

-  "plain    view"    doctrine:    police    officer's    seizure    of  balloon 

suspected  of  containing  illegal  narcotics  from  automo- 
bile at  routine  driver's  license  checkpoint,  held  not  to 
violate  Fourth  Amendment  under  "plain  view"  doctrine, 
75  L  Ed  2d  502 

-  reopening    of   container:    warrantless    reopening    of   sealed 

container  after  prior  legal  search  and  controlled  delivery 
held  valid  absent  substantial  likelihood  that  container 
contents  were  changed,  77  L  Ed  2d  1003 

-  "totality  of  circumstances"  held  proper  standard  for  deter- 

mining probable  cause  for  issuance  of  search  warrant 
based  on  information  from  informant,  76  L  Ed  2d  527 

SECONDARY  BOYCOTTS 

National  Labor  Relations  Board,  held  not  required  to  provide 
make-whole  remedy  for  violation  of  8(e)  of  National  Labor 
Relations  Act  (29  USCS  §  158(e)),  74  L  Ed  2d  523 

Publicity:  urging  consumers  not  to  trade  with  group  of  em- 
ployers who  had  no  business  relationship  with  primary 
employer  held  not  exempted  from  prohibition  against 
secondary  boycotts,  77  L  Ed  2d  535 

SECRECY 

Grand  Juries  (this  index) 

SECURED  CREDITORS 

Bankruptcy:  property  seized  by  IRS  prior  to  filing  of  reorgani- 
zation petition  in  Bankruptcy  Court  held  subject  to  turn- 
over order  under  1 1  USCS  §  542(a),  76  L  Ed  2d  515 

SECURITIES 

Stock  and  Stockholders  (this  index) 

SECURITIES  REGULATIONS 

Fraud 

-  availability  of  express  remedy  under  §  1 1  of  Securities  Act  of 

1933  (15  USCS  §  77k),  held  not  to  preclude  defrauded 
purchasers  of  registered  securities  from  maintaining 
action  under  §  10(b)  of  Securities  Exchange  Act  of  1934 
(15  USCS  §  78j(b));  standard  of  proof  under  §  10(b), 
held  to  be  preponderance  of  evidence,  74  L  Ed  2d  548 
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SECURITIES  REGULATIONS— Cont'd 

Fraud — Cont'd 

-  tippce  of  material  nonpublic  information  held  not  to  have 
violated  federal  securities  laws  by  repeating  allegations 
of  corporation's  fraud  to  investors,  77  L  Ed  2d  91 1 

SEGREGATED  FUNDS 

Political  contributions:  definition  of  word  "member"  under  2 
USCS  §  441b(b)(4)(C),  which  restricts  solicitation  of  politi- 
cal contributions  for  segregated  fund  by  corporation  with- 
out capital  stock  to  its  members,  held  not  to  include 
solicitated  persons  merely  because  they  previously  made 
contributions  to  corporation,  and  held,  as  construed,  to 
not  violate  right  of  association,  74  L  Ed  2d  364 

SEGREGATION  OF  PRISONER 

Prisoner:  informal,  nonadversary  evidentiary  review  for  pris- 
oner who  was  removed  from  general  prison  population 
and  confined  to  administrative  segregation  following 
prison  riot,  held  to  satisfy  requirements  of  due  process 
clause  of  Fourteenth  Amendment,  74  L  Ed  2d  675 

SEIZURE 

Search  and  Seizure  (this  index) 

SEIZURE  OF  PROPERTY 

Due  process:  18-month  delay  in  filing  civil  proceeding  for 
forfeiture  of  currency  seized  by  customs  officials  held  not 
to  violate  claimant's  right  to  due  process  of  law,  76  L  Ed 
2d  143 

Setoff:  American  bank  held  entitled  to  setoff,  in  suit  against  it 
by  Cuba's  exclusive  agent  in  foreign  trade,  for  value  of  its 
expropriated  Cuban  assets,  77  L  Ed  2d  46 

Taxation:  property  seized  by  IRS  prior  to  filing  of  reorganiza- 
tion petition  in  Bankruptcy  Court  held  subject  to  turnover 
order  under  11  USCS  §  542(a),  76  L  Ed  2d  515 

SELF-INCRIMINATION 

Blood-alcohol  test:  admission  into  evidence  of  refusal  to  take 
blood-alcohol  test,  held  not  to  violate  Fifth  Amendment 
right  against  self-incrimination,  74  L  Ed  2d  748 
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SELF-INCRIMINATION— Cont'd 

Contempt:  corporation  president  held  not  to  have  met  burden 
of  production  in  defense  to  contempt  hearing  for  failing 
to  produce  records  for  Internal  Revenue  Service  by  de- 
claring not  to  have  possession  or  control  of  records  and 
refusing  cross-examination  on  ground  of  Fifth  Amend- 
ment privilege  against  self-incrimination,  75  L  Ed  2d  521 

Depositions:  deponent's  civil  deposition  testimony  closely 
tracking  prior  immunized  testimony,  held  not  be  immu- 
nized testimony  within  meaning  of  18  USCS  §  6002,  and 
not  able  to  be  compelled  over  valid  assertion  of  Fifth 
Amendment  privilege,  74  L  Ed  2d  430 

Prosecutorial  misconduct:  reversal  of  criminal  conviction  to 
punish  prosecutorial  misconduct  held  improper  where 
error  was  harmless,  76  L  Ed  2d  96 

SELLERS 

Price  discrimination:  meeting-competition  defense  of  §  2(b)  of 
Clayton  Act,  as  amended  by  Robinson-Patman  Act  (15 
USCS  §  13(b)),  held  not  so  inflexible  as  to  be  available 
only  if  seller  sets  its  lower  prices  on  customer-by-customer 
basis  and  creates  price  discrimination  by  lowering  rather 
than  by  raising  prices,  75  L  Ed  2d  174 

SENTENCE  AND  PUNISHMENT 

Commutation  of  Sentence  (this  index) 

Cruel  and  Unusual  Punishment  (this  index) 

Death  Sentence  (this  index) 

Double  jeopardy:  conviction  and  sentencing  of  criminal  defen- 
dant at  single  trial  on  both  charges  of  first-degree  robbery 
and  armed  criminal  action,  held  not  to  violate  double 
jeopardy  clause  of  Fifth  Amendment,  74  L  Ed  2d  535 

Firearms  disabilities  imposed  by  18  USCS  §§922  (g)(1)  and 
(h)(1)  held  not  removed  by  state  expunction  of  criminal 
record  of  guilty  plea  to  concealed  weapon  charge,  74  L  Ed 
2d  845 

Insanity:  acquittal  by  reason  of  insanity  held  sufficiently  proba- 
tive under  due  process  clause  to  justify  confinement  in 
mental  institution  for  indefinite  period,  77  L  Ed  2d  694 

Life  sentence:  Eighth  Amendment  held  to  proscribe  life  sen- 
tence without  possibility  of  parole  for  seventh  nonviolent 
felony,  77  L  Ed  2d  637 

Parole  (this  index) 
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SENTENCE  AND  PUNISHMENT— Cont'd 

Probation  (this  index) 

Stay  of  execution.  Death  Sentence  (this  index) 

SEPARATION  OF  POWERS 

Legislative  veto:  one-house  congressional  veto  provision  in 
§  244(c)(2)  of  Immigration  and  Nationality  Act  held  un- 
constitutional, 77  L  Ed  2d  317 

SERVICE  OF  PROCESS 

Tax  sales:  publication  and  posting  held  to  be  inadequate 
notice  for  mortgagee  of  tax  sale  under  due  process  clause 
of  Fourteenth  Amendment,  77  L  Ed  2d  180 

SETOFF 

International  law:  American  bank  held  entitled  to  setoff,  in  suit 
against  it  by  Cuba's  exclusive  agent  in  foreign  trade,  for 
value  of  its  expropriated  Cuban  assets,  77  L  Ed  2d  46 

SETTING  ASIDE 

Vacation  and  Setting  Aside  (this  index) 

SEVERABILITY 

Immigration  and  Nationality  Act:  one-house  congressional  veto 
provision  in  §  244(c)(2)  of  Immigration  and  Nationality 
Act  held  unconstitutional,  77  L  Ed  2d  317 

SEVERANCE  TAXES 

Oil  and  gas:  Alabama  statute  prohibiting  oil  and  gas  producers 
from  passing  on  severance  tax  increase  to  purchasers  held 
pre-empted  by  federal  law  as  to  sale  of  gas  in  interstate 
commerce,  but  pass-through  prohibition  and  royalty- 
owner  exemption  held  constitutional,  76  L  Ed  2d  497 

SEX  DISCRIMINATION 

Health  plans:  employer's  health  plan  limiting  pregnancy  cover- 
age for  employees'  spouses,  but  not  for  female  employees, 
held  unlawfully  discriminatory  against  male  employees,  77 
L  Ed  2d  89 

Probate  administration:  unmarried  father  lacking  custodial, 
personal,  or  financial  relationship  with  child  held  not 
entitled  to  notice  of  child's  adoption  proceeding,  77  L  Ed 
2d  614 
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SEX  DISCRIMINATION— Cont'd 

Retirement  benefits:  state  retirement  plan  paying  lower  bene- 
fits to  women  than  to  men,  solely  because  of  women's 
longer  life  expectancy,  held  violative  of  Civil  Rights  Act, 
77  LEd2d  1236 

SHAREHOLDERS 

Stock  and  Stockholders  (this  index) 

SHIPPERS 

Interstate  Commerce  Commission  rate  orders:  Federal  Court 
of  Appeals  that  rejected  Interstate  Commerce  Commission 
rate  orders  held  without  power  to  freeze  rate  prior  to 
decision  by  Commission  as  to  what  reasonable  rate  should 
be,  74  LEd  2d  311 

SHIPS 

Search  and  seizure:  customs'  boarding  vessel  for  document 
check,  without  suspicion  of  wrongdoing,  held  not  to  vio- 
late, Fourth  Amendment,  77  L  Ed  2d  22 

SIGNALS 

Search  and  seizure:  monitoring  beeper  signals  from  radio 
transmitter  that  was  placed  in  container  of  chloroform, 
held  not  to  invade  any  legitimate  expectation  of  privacy 
and  not  to  constitute  search  or  seizure  under  Fourth 
Amendment,  75  L  Ed  2d  55 

SIXTH  AMENDMENT 
Speedy  Trial  (this  index) 

SOBRIETY  TESTS 

Driving  While  Intoxicated  (this  index) 

SOCIAL  SECURITY 

Disability  benefits:  use  of  medical-vocational  guidelines  in 
determining  claimant's  right  to  Social  Security  disability 
benefits  held  not  to  conflict  with  Social  Security  Act,  76  L 
Ed  2d  66 
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SOLICITATION 

Political  contributions:  definition  of  word  "member"  under  2 
USCS  §441b(b)(4)(C),  which  restricts  solicitation  of  politi- 
cal contributions  for  segregated  fund  by  corporation  with- 
out capital  stock  to  its  members,  held  not  to  include 
solicitated  persons  merely  because  they  previously  made 
contributions  to  corporation,  and  held,  as  construed,  to 
not  violate  right  of  association,  74  L  Ed  2d  364 

SOVEREIGN  IMMUNITY 

Privileges  and  Immunities  (this  index) 

SPECIAL  MASTER 

Apportionment:  report  of  Special  Master  recommending  equi- 
table apportionment  of  river's  water  between  Colorado 
and  New  Mexico,  held  to  not  contain  sufficient  factual 
findings,  74  L  Ed  2d  348 

SPECIAL  USE  TAX 

First  Amendment:  state  special  use  tax  assessed  against  publi- 
cations for  costs  of  ink  and  paper  used  in  producing 
publications  held  to  violate  First  Amendment,  75  L  Ed  2d 
295 

SPECIFIC  PERFORMANCE 

Breach  of  contract:  arbitral  award  of  backpay  damages  under 
collective  bargaining  agreement  for  layoffs  pursuant  to 
agreement  with  EEOC  held  enforceable,  76  L  Ed  2d  298 

SPEECH 

Freedom  of  Speech  and  Press  (this  index) 

SPEEDY  TRIAL 

Forfeiture:  18-month  delay  in  filing  civil  proceeding  for  forfei- 
ture of  currency  seized  by  customs  officials  held  not  to 
violate  claimant's  right  to  due  process  of  law,  76  L  Ed  2d 
143 

Sentence:  Eighth  Amendment  held  to  proscribe  life  sentence 
without  possibility  of  parole  for  seventh  nonviolent  felony, 
77  L  Ed  2d  637 

SPOUSE 

Husband  and  Wife  (this  index) 

STALE  CLAIMS 

Limitation  of  Actions  (this  index) 
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STANDARD  OF  PROOF 

Fraud:  availability  of  express  remedy  under  §  1 1  of  Securities 
Act  of  1933  (15  USCS  §  77k),  held  not  to  preclude 
defrauded  purchasers  of  registered  securities  from  main- 
taining action  under  §  10(b)  of  Securities  Exchange  Act  of 
1934  (15  USCS  §  78j(b));  standard  of  proof  under  §  10(b), 
held  to  be  preponderance  of  evidence,  74  L  Ed  2d  548 

STANDARD  OF  REVIEW 

Licenses:  Section  504  of  Rehabilitation  Act  (29  USCS  §  794), 
held  not  to  require  FCC  to  review  public  television  sta- 
tion's license  renewal  application  under  different  standard 
than  commercial  licensee's,  74  L  Ed  2d  705 

STATE  ACTION 

Discrimination:  private  conspiracy  to  infringe  First  Amendment 
rights  of  nonunion  employees  held  not  to  violate  civil 
rights  statute,  77  L  Ed  2d  1049 

STATES  AND  STATE  COURTS 

Aircraft  transfers:  state  laws  allowing  undocumented  or  unre- 
corded transfers  of  interests  in  aircraft  to  affect  innocent 
third  parties  held  pre-empted  by  49  USCS  §  1403(c),  76  L 
Ed  2d  678 

Apportionment 

-  Idaho   held   not   entitled   to   decree   equitably   apportioning 

between  three  states  the  anadromous  fish  of  the  Colum- 
bia-Snake River  system,  77  L  Ed  2d  387 

-  report  of  Special  Master  recommending  equitable  apportion- 

ment of  river's  water  between  Colorado  and  New  Mex- 
ico, held  to  not  contain  sufficient  factual  findings,  74  L 
Ed  2d  348 
Arbitration:  Federal  District  Court's  stay  of  federal  suit  seeking 
arbitration  under  §  4  of  Arbitration  Act  (9  USCS  §  4),  in 
deference    to    parallel    litigation   in   North   Carolina    state 
court,  held  appealable  to  Federal  Court  of  Appeals  under 
28  USCS  §  1291,  and  improper  as  not  having  met  requi- 
site exceptional   circumstances   for  surrender  of  jurisdic- 
tion, 74  L  Ed  2d  765 
Bar  admission:  United  States  District  Courts,  in  challenges  to 
state  court  decisions  arising  out  of  judicial  proceedings, 
held  not  to  have  subject  matter  jurisdiction,  but  held  to 
have  jurisdiction  over  complaints  involving  general  attack 
on  constitutionality  of  state  bar  admission  rules,  75  L  Ed 
2d  206 
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STATES  AND  STATE  COURTS— Cont'd 

Class  actions:  state  law  held  applicable  as  to  tolling  effect  of 
limitations  period  during  pendency  of  civil  rights  class 
action,  77  L  Ed  2d  74 

Clayton  Act  disclosure  provision  (15  USCS  §  15f(b)),  held  not 
to  authorize  Attorney  General's  turnover  of  grand  jury 
materials  to  state  attorney  general  who  has  not  complied 
with  judicially-developed  standards  implementing  Rule 
6(e)  of  Federal  Rules  of  Criminal  Procedure,  75  L  Ed  2d 
281 

Commerce  clause:  extension  of  Age  Discrimination  in  Employ- 
ment Act  (29  USCS  §§621  et  seq.)  to  state  and  local 
governments,  held  to  be  valid  exercise  of  congressional 
powers  under  commerce  clause  (Art  I,  §  8,  cl  3),  75  L  Ed 
2d  18 

Easements:  state  gubernatorial  consent  to  federal  acquisition 
of  wetlands  easements,  held  required  and  not  revocable; 
United  States'  ability  to  acquire  easements  pursuant  to 
state  consent  previously  given,  held  not  restricted  by 
North  Dakota  legislation,  75  L  Ed  2d  77 

ERISA:  federal  court  held  without  jurisdiction  to  determine 
whether  state  may  collect  unpaid  taxes  by  imposing  levy 
on  ERISA  plan,  77  L  Ed  2d  420 

Foreign  States  or  Countries  (this  index) 

Guilty  plea:  guilty  plea  in  state  court  held  not  to  preclude 
§  1983  action  to  recover  damages  for  alleged  Fourth 
Amendment  violation,  76  L  Ed  2d  595 

Habeas  corpus:  exhaustion  of  remedies  requirement  of  habeas 
corpus  statute  (28  USCS  §  2254),  held  not  satisfied  where 
petitioner  did  not  present  same  due  process  claim  in  state 
court  appeal,  74  L  Ed  2d  3 

Limitation  of  actions:  limitation  period  of  29  USCS  §  160(b) 
held  applicable  to  employee's  suit  against  an  employer 
and  union,  for  breach  of  collective  bargaining  agreement 
and  duty  of  fair  representation,  respectively,  75  L  Ed  2d 
476 

Pecos  River  Compact:  Supreme  Court  held  not  authorized 
under  Pecos  River  Compact  to  designate  third  party  to 
cast  tie-breaking  votes  on  Pecos  River  Commission's  water 
allocation  disputes,  77  L  Ed  2d  1 
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Pharmaceutical  products:  sale  of  pharmaceutical  products  to 
state  and  local  government  hospitals  for  resale  in  competi- 
tion with  private  pharmacies,  held  not  exempt  from  pro- 
scriptions of  Robinson-Patman  Act  (15  USCS  §  13),  74  L 
Ed  2d  882 

Pre-emption  (this  index) 

Prisons  and  Prisoners  (this  index) 

Sales  and  Use  Tax  (this  index) 

Statutes  and  Ordinances  (this  index) 

Supervisor:  state  court  action  brought  by  one  who  is  "supervi- 
sor" within  meaning  of  §2(11)  of  National  Labor  Rela- 
tions Act  (29  USCS  §  152(11))  for  interference  by  union 
with  his  contractual  relationships  with  his  employer,  held 
pre-empted  by  National  Labor  Relations  Act,  75  L  Ed  2d 
368 

Supremacy  Clause  (this  index) 

Taxation  (this  index) 

STATUTES  AND  ORDINANCES 

Abortion:  ordinance  provisions  requiring  all  second  trimester 
abortions  to  be  performed  in  hospital  and  dealing  with 
parental  consent,  informed  consent,  24  hour  waiting  pe- 
riod, and  disposal  of  fetal  remains  held  unconstitutional, 
76  L  Ed  2d  687 

Bankruptcy:  lien  avoidance  provisions  of  Bankruptcy  Reform 
Act  of  1978  (11  USCS  §  522(f)(2)),  held  not  to  apply 
retroactively  to  liens  established  before  enactment  date  of 
Act,  74  L  Ed  2d  235 

Construction  and  Interpretation  (this  index) 

Contracts:  Kansas  statute  regulating  price  of  natural  gas,  held 
to  not  impair  energy  company's  contracts  with  public 
utility  in  violation  of  contract  clause,  74  L  Ed  2d  569 

Elections:  Ohio  statute  requiring  every  candidate  for  political 
office  to  disclose  each  contributor  and  recipient  of  cam- 
paign funds,  held  invalid  under  First  Amendment  as  ap- 
plied to  minor  political  party  that  historically  had  been 
object  of  harassment,  74  L  Ed  2d  250 

Labor  and  employment:  employer  contributions  to  union  trust 
funds  for  health  and  welfare,  pensions,  and  training  held 
not  "wages"  for  purpose  of  computing  compensation 
benefits  under  33  USCS  §  902(13),  76  L  Ed  2d  194 
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Legislative  veto:  one-house  congressional  veto  provision  in 
§  244(c)(2)  of  Immigration  and  Nationality  Act  held  un- 
constitutional, 77  L  Ed  2d  317 

Liquor  license:  Massachusetts  statute  vesting  of  power  in 
governing  bodies  of  churches  to  effectively  veto  applica- 
tions for  liquor  licenses  within  500  foot  radius  of  church, 
held  violative  of  establishment  clause  of  First  Amendment, 
74  L  Ed  2d  297 

Patents:  award  of  prejudgment  interest  in  patent  infringement 
suit  held  proper,  76  L  Ed  2d  21 1 

Schools  and  education:  pre- 1978  version  of  Elementary  and 
Secondary  Education  Act  held  to  render  state  recipients 
liable  for  misused  funds  granted  under  Title  I  of  Act,  76  L 
Ed  2d  312 

Secondary  boycotts:  urging  consumers  not  to  trade  with  group 
of  employers  who  had  no  business  relationship  with  pri- 
mary employer  held  not  exempted  from  prohibition 
against  secondary  boycotts,  77  L  Ed  2d  535 

Stock-Raising  Homestead  Act:  gravel  held  to  be  mineral  re- 
served to  United  States  in  lands  patented  under  §  9  of  the 
Stock-Raising  Homestead  Act  (43  USCS  §  299),  76  L  Ed 
2d  400 

Taxation:  26  USCS  §  7403  held  to  authorize  sale  of  delinquent 
taxpayer's  home  when  spouse  owing  none  of  indebtedness 
has  homestead  right  in  property,  76  L  Ed  2d  236 

STAYS 

Arbitration:  Federal  District  Court's  stay  of  federal  suit  seeking 
arbitration  under  §  4  of  Arbitration  Act  (9  USCS  §  4),  in 
deference  to  parallel  litigation  in  North  Carolina  state 
court,  held  appealable  to  Federal  Court  of  Appeals  under 
28  USCS  §  1291,  and  improper  as  not  having  met  requi- 
site exceptional  circumstances  for  surrender  of  jurisdic- 
tion, 74  L  Ed  2d  765 

Death  Sentence  (this  index) 

Depositions:  application  for  stay  of  deposition  order  by  state 
trial  court  granted  by  individual  justice,  75  L  Ed  2d  924 

STOCK  AND  STOCKHOLDERS 

Bank  tax:  Tennessee  bank  tax,  under  which  taxable  net  earn- 
ings of  bank  included  interest  from  federal  obligations, 
but  not  interest  from  state's  own  obligations,  held  discrim- 
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inatory  under  31  USCS  §  742,  and  therefore  to  violate 
immunity  of  federal  obligations  from  state  and  local  taxa- 
tion, 74  L  Ed  2d  562 

Fraud.  Securities  Regulations  (this  index) 

Political  contributions:  definition  of  word  "member"  under  2 
USCS  §  441b(b)(4)(C),  which  restricts  solicitation  of  politi- 
cal contributions  for  segregated  fund  by  corporation  with- 
out capital  stock  to  its  members,  held  not  to  include 
solicitated  persons  merely  because  they  previously  made 
contributions  to  corporation,  and  held,  as  construed,  to 
not  violate  right  of  association,  74  L  Ed  2d  364 

Securities  Regulations  (this  index) 

Tax  benefit  rule,  held  to  ordinarily  apply  to  require  inclusion 
of  income  when  events  occur  that  are  fundamentally 
inconsistent  with  earlier  deduction  unless  nonrecognition 
provision  of  Internal  Revenue  Code  prevents  it,  75  L  Ed 
2d  130 

STOCK-RAISING  HOMESTEAD  ACT 

Stock-Raising  Homestead  Act:  gravel  held  to  be  mineral  re- 
served to  United  States  in  lands  patented  under  §  9  of  the 
Stock-Raising  Homestead  Act  (43  USCS  §  299),  76  L  Ed 
2d  400 

STOPPAGE  OF  WORK 

No-strike  clause:  imposition  of  more  severe  sanctions  on  union 
officials  than  on  other  employees  for  participating  in 
unlawful  work  stoppage,  held  to  violate  §  8(a)(3)  of  Na- 
tional Labor  Relations  Act  (29  USCS  §  158(a)(3))  where 
union  had  not  imposed  contractual  duties  on  its  officials 
to  ensure  integrity  of  no-strike  clause,  75  L  Ed  2d  387 

STREETS 

Highways  and  Streets  (this  index) 

STRIKES 

Discharge  of  replacements:  strike  replacements'  state  court  suit 
against  employer  for  discharge  after  strike  held  not  pre- 
empted by  federal  labor  laws,  77  L  Ed  2d  798 
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No-strike  clause:  imposition  of  more  severe  sanctions  on  union 
officials  than  on  other  employees  for  participating  in 
unlawful  work  stoppage,  held  to  violate  §  8(a)(3)  of  Na- 
tional Labor  Relations  Act  (29  USCS  §  158(a)(3))  where 
union  had  not  imposed  contractual  duties  on  its  officials 
to  ensure  integrity  of  no-strike  clause,  75  L  Ed  2d  387 

SUBJECT  MATTER  JURISDICTION 

Generally,  see  Jurisdiction 

Bar  admission:  United  States  District  Courts,  in  challenges  to 
state  court  decisions  arising  out  of  judicial  proceedings, 
held  not  to  have  subject  matter  jurisdiction,  but  held  to 
have  jurisdiction  over  complaints  involving  general  attack 
on  constitutionality  of  state  bar  admission  rules,  75  L  Ed 
2d  206 

Foreign  Sovereign  Immunities  Act:  Foreign  Sovereign  Immu- 
nities Act  held  not  unconstitutional  in  authorizing  foreign 
plaintiff  to  sue  foreign  state  in  federal  court  on  nonfederal 
claim,  76  L  Ed  2d  81 

SUBSIDIARIES 

Franchise  tax:  California  corporate  franchise  tax  employing 
unitary  business  principle  held  valid  and  applicable  to 
corporation  and  its  overseas  subsidiaries,  77  L  Ed  2d  545 

SUITCASE 

Luggage  (this  index) 

SUMMARY  JUDGMENT 

Determination:  prosecuting  unmeritorious  lawsuit  for  retalia- 
tory purpose  held  not  unfair  labor  practice  unless  suit 
lacks  reasonable  basis,  76  L  Ed  2d  277 

SUPERVISION  OR  SUPERVISORS 

Interference  by  union:  state  court  action  brought  by  one  who 
is  "supervisor"  within  meaning  of  §2(11)  of  National 
Labor  Relations  Act  (29  USCS  §  152(11))  for  interference 
by  union  with  his  contractual  relationships  with  his  em- 
ployer, held  pre-empted  by  National  Labor  Relations  Act, 
75  L  Ed  2d  368 
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Misrepresentation:  homeowner's  claim  for  negligence  by  Farm- 
ers Home  Administration  officials  in  supervising  construc- 
tion of  house,  held  not  to  arise  out  of  misrepresentation 
within  meaning  of  Federal  Tort  Claims  Act  provision  (28 
USCS  §  2680(h))  and  therefore  not  barred  by  that  provi- 
sion, 75  L  Ed  2d  67 

SUPERVISORY  POWERS 

Prosecutorial  conduct:  reversal  of  criminal  conviction  to  pun- 
ish prosecutorial  misconduct  held  improper  where  error 
was  harmless,  76  L  Ed  2d  96 

SUPPORT  OF  CHILDREN 

Illegitimate  children:  Tennessee  statute  barring  paternity  suits 
brought  on  behalf  of  illegitimate  children  more  than  2 
vears  after  their  birth  held  unconstitutional,  76  L  Ed  2d 
3J2 

SUPPRESSION  OF  EVIDENCE 

Exclusionary  rule:  "totality  of  circumstances"  held  proper 
standard  for  determining  probable  cause  for  issuance  of 
search  warrant  based  on  information  from  informant,  76  L 
Ed  2d  527 

Guilty  plea:  guilty  plea  in  state  court  held  not  to  preclude 
§  1983  action  to  recover  damages  for  alleged  Fourth 
Amendment  violation,  76  L  Ed  2d  595 

SUPREMACY  CLAUSE 

Aircraft  transfers:  state  laws  allowing  undocumented  or  unre- 
corded transfers  of  interests  in  aircraft  to  affect  innocent 
third  parties  held  pre-empted  bv  49  USCS  §  1403(c),  76  L 
Ed  2d  678 

Public  Service  Commissions:  state  regulation  of  cooperative's 
wholesale  electricity  rates  held  not  barred  by  supremacv 
and  commerce  clauses,  76  L  Ed  2d  1 

Sales  tax:  imposition  of  state  of  Washington's  sales  tax  on 
federal  contractors,  held  not  to  violate  supremacy  clause 
of  United  States  Constitution  (Art  VI,  cl  2),  75  L  Ed  2d 
264 

SUPREME  COURT 

Appeal  and  review:  one-house  congressional  veto  provision  in 
§  244(c)(2)  of  Immigration  and  Nationality  Act  held  un- 
constitutional, 77  L  Ed  2d  317 
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Constitutional  interpretation:  discharge  of  state  government 
employee  for  distributing  questionnaire  concerning  inter- 
nal office  affairs,  held  not  violative  of  First  Amendment, 
75  L  Ed  2d  708 

Indians:  extent  of  irrigable  acreage  on  Indian  Reservation 
lands  used  to  calculate  rights  of  Indian  Tribes  to  waters  of 
Colorado  River,  held  not  relitigable  in  interest  of  finality 
in  regard  to  acreage  on  reservation  lands  omitted  by 
United  States  in  making  calculations  of  Indian  Tribes' 
water  rights  established  in  prior  Supreme  Court  decree, 
75  LEd  2d  318 

Jurisdiction:  protective  search  of  passenger  compartment  of 
car  during  investigative  detention  held  valid,  77  L  Ed  2d 
1201 

Pecos  River  Compact:  Supreme  Court  held  not  authorized 
under  Pecos  River  Compact  to  designate  third  party  to 
cast  tie-breaking  votes  on  Pecos  River  Commission's  water 
allocation  disputes,  77  L  Ed  2d  1 

Picketing:  40  USCS  §  13k  held  unconstitutional  as  applied  to 
prohibit  picketing  and  leafletting  on  sidewalks  surround- 
ing United  States  Supreme  Court  grounds,  75  L  Ed  2d 
736 

Summary  affirmance:  California  statute  imposing  moratorium 
on  certification  of  new  nuclear  plants  until  state  energy 
commission  finds  that  there  exists  demonstrated  technol- 
ogy or  means  for  disposal  of  high  level  nuclear  waste,  held 
not  pre-empted  by  Atomic  Energy  Act  of  1954  (42  USCS 
§§2011  et  seq.),  75  LEd  2d  752 

SURFACE  RESOURCES  ACT 

Stock-Raising  Homestead  Act:  gravel  held  to  be  mineral  re- 
served to  United  States  in  lands  patented  under  §  9  of  the 
Stock-Raising  Homestead  Act  (43  USCS  §  299),  76  L  Ed 
2d  400 

SURRENDER  OF  JURISDICTION 

Arbitration:  Federal  District  Court's  stay  of  federal  suit  seeking 
arbitration  under  §4  of  Arbitration  Act  (9  USCS  §4),  in 
deference  to  parallel  litigation  in  North  Carolina  state 
court,  held  appealable  to  Federal  Court  of  Appeals  under 
28  USCS  §  1291,  and  improper  as  not  having  met  requi- 
site exceptional  circumstances  for  surrender  of  jurisdic- 
tion, 74  L  Ed  2d  765 
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SURVEILLANCE 

Search  and  seizure:  monitoring  beeper  signals  from  radio 
transmitter  that  was  placed  in  container  of  chloroform, 
held  not  to  invade  any  legitimate  expectation  of  privacy 
and  not  to  constitute  search  or  seizure  under  Fourth 
Amendment,  75  L  Ed  2d  55 

SUSPENSION  OR  REVOCATION 

Driver's  license:  Illinois  police  affidavit  as  to  arrested  driver's 
refusal  to  undergo  breath-analysis  held  not  constitution- 
ally required  to  recite  facts  evidencing  driver's  intoxica- 
tion, 77  LEd2d  1267 

Easements:  state  gubernatorial  consent  to  federal  acquisition 
of  wetlands  easements,  held  required  and  not  revocable; 
United  States'  ability  to  acquire  easements  pursuant  to 
state  consent  previously  given,  held  not  restricted  by 
North  Dakota  legislation,  75  L  Ed  2d  77 

Probation:  Fourteenth  Amendment  held  to  preclude  state 
court  from  automatically  revoking  probation  and  imposing 
prison  term,  when  probationer  could  not  pay  fine,  without 
finding  that  he  did  not  make  bona  fide  effort  to  pay  or 
that  alternative  forms  of  punishment  were  inadequate,  76 
L  Ed  2d  221 

SUSPICION 

Search  and  seizure:  customs'  boarding  vessel  for  document 
check,  without  suspicion  of  wrongdoing,  held  not  to  vio- 
late, Fourth  Amendment,  77  L  Ed  2d  22 

TAFT-HARTLEY  ACT 

Prehire  agreement:  unrepudiated  prehire  construction  industry 
agreements  held  enforceable  under  Taft-Hartley  §  301, 
even  by  minority  union,  75  L  Ed  2d  830 

TARIFFS 

Interstate  commerce:  federal  question  jurisdiction,  held  to 
exist  over  suit  brought  by  common  carrier  to  recover 
motor  freight  charges  required  by  tariffs  on  file  with 
Interstate  Commerce  Commission,  75  L  Ed  2d  260 

TAXATION 

Banks  and  Banking  (this  index) 
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Contempt:  corporation  president  held  not  to  have  met  burden 
of  production  in  defense  to  contempt  hearing  for  failing 
to  produce  records  for  Internal  Revenue  Service  by  de- 
claring not  to  have  possession  or  control  of  records  and 
refusing  cross-examination  on  ground  of  Fifth  Amend- 
ment privilege  against  self-incriminaton,  75  L  Ed  2d  521 

Corporate  franchise  tax.  Franchise  Tax  (this  index) 

Crude  Oil  Windfall  Profit  Tax  Act:  Crude  Oil  Windfall  Profit 
Tax  Act  held  constitutional  under  uniformity  clause,  76  L 
Ed  2d  427 

Deductions:  tax  benefit  rule,  held  to  ordinarily  apply  to  require 
inclusion  of  income  when  events  occur  that  are  fundamen- 
tally inconsistent  with  earlier  deduction  unless  nonrecog- 
nition  provision  of  Internal  Revenue  Code  prevents  it,  75 
LEd  2d  130 

ERISA:  federal  court  held  without  jurisdiction  to  determine 
whether  state  may  collect  unpaid  taxes  by  imposing  levy 
on  ERISA  plan,  77  L  Ed  2d  420 

Franchise  Tax  (this  index) 

Grand  jury  material:  disclosure  of  grand  jury  materials  held 
not  available  for  use  in  IRS  audit  of  civil  tax  liability,  77  L 
Ed  2d  785 

Income  Taxes  (this  index) 

Mortgages:  taxpayer  who  sells  property  encumbered  by  nonre- 
course mortgage  exceeding  fair  market  value  of  property 
sold  held  required  to  include  unpaid  balance  of  mortgage 
in  computation  of  amount  taxpayer  realized  on  sale,  75  L 
Ed  2d  863 

Property  Tax  (this  index) 

Sales  and  Use  Tax  (this  index) 

School  expenses:  state  statute  providing  tax  deduction  for 
public  and  private  school  expenses  held  not  violative  of 
establishment  clause  of  First  Amendment,  77  L  Ed  2d  721 

Seizure  of  property:  property  seized  by  IRS  prior  to  filing  of 
reorganization  petition  in  Bankruptcy  Court  held  subject 
to  turnover  order  under  11  USCS  §  542(a),  76  L  Ed  2d 
515 

Severance  taxes:  Alabama  statute  prohibiting  oil  and  gas  pro- 
ducers from  passing  on  severance  tax  increase  to  purchas- 
ers held  pre-empted  by  federal  law  as  to  sale  of  gas  in 
interstate    commerce,    but    pass-through    prohibition    and 
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royalty-owner  exemption  held  constitutional,  76  L  Ed  2d 
497 

State  ad  valorem  personal  property  taxes  on  imported  goods 
stored  under  bond  in  customs  warehouse,  destined  for 
foreign  markets,  and  exempt  from  customs  duties  pursu- 
ant to  19  USCS  §  1557(a),  held  pre-empted  by  Congress' 
regulation  of  customs  duties,  74  L  Ed  2d  323 

Tax  Sales  (this  index) 

TAX  EXEMPTIONS 

Crude  Oil  Windfall  Profit  Tax  Act:  Crude  Oil  Windfall  Profit 
Tax  Act  held  constitutional  under  uniformity  clause,  76  L 
Ed  2d  427 

Homesteads:  26  USCS  §  7403  held  to  authorize  sale  of  delin- 
quent taxpayer's  home  when  spouse  owing  none  of  in- 
debtedness has  homestead  right  in  property,  76  L  Ed  2d 
236 

Lobbying:  prohibition  against  lobbying  for  tax  exempt  status 
under  26  USCS  §  501(c)(3)  held  constitutional,  76  L  Ed 
2d  129 

Schools  and  education:  racially  discriminatory  private  religious 
schools  held  constitutionally  denied  tax-exempt  status 
under  26  USCS  §  501(c)(3),  76  L  Ed  2d  157 

Severance  taxes:  Alabama  statute  prohibiting  oil  and  gas  pro- 
ducers from  passing  on  severance  tax  increase  to  purchas- 
ers held  pre-empted  by  federal  law  as  to  sale  of  gas  in 
interstate  commerce,  but  pass-through  prohibition  and 
royalty-owner  exemption  held  constitutional,  76  L  Ed  2d 
497 

TAX  INJUNCTION  ACT 

ERISA:  federal  court  held  without  jurisdiction  to  determine 
whether  state  may  collect  unpaid  taxes  by  imposing  levy 
on  ERISA  plan,  77  L  Ed  2d  420 

TAX  SALES 

Bankruptcy  and  Insolvency  (this  index) 

Homesteads:  26  USCS  §  7403  held  to  authorize  sale  of  delin- 
quent taxpayer's  home  when  spouse  owing  none  of  in- 
debtedness has  homestead  right  in  property,  76  L  Ed  2d 
236 
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Notice:  publication  and  posting  held  to  be  inadequate  notice 
for  mortgagee  of  tax  sale  under  due  process  clause  of 
Fourteenth  Amendment,  77  L  Ed  2d  180 

TELECOMMUNICATIONS 

Radio  and  Television  (this  index) 

TELEVISION 

Radio  and  Television  (this  index) 

TENTH  AMENDMENT 

Misuse  of  funds:  pre-1978  version  of  Elementary  and  Second- 
ary Education  Act  held  to  render  state  recipients  liable  for 
misused  funds  granted  under  Title  I  of  Act,  76  L  Ed  2d 
312 

Quiet  Title  Act:  Quiet  Title  Act  held  North  Dakota's  exclusive 
remedy  for  challenging  United  States'  land  title,  and  Act's 
limitations  provisions  held  binding  on  state,  75  L  Ed  2d 
840 

TERMINATION  OF  MARRIAGE 

Homesteads:  26  USCS  §  7403  held  to  authorize  sale  of  delin- 
quent taxpayer's  home  when  spouse  owing  none  of  in- 
debtedness has  homestead  right  in  property,  76  L  Ed  2d 
236 

TESTIMONY 
Evidence  (this  index) 

TESTS 

Examinations  and  Tests  (this  index) 

THIRD  PERSONS 

Aircraft  transfers:  state  laws  allowing  undocumented  or  unre- 
corded transfers  of  interests  in  aircraft  to  affect  innocent 
third  parties  held  pre-empted  by  49  USCS  §  1403(c),  76  L 
Ed  2d  678 

Federal  Employees'  Compensation  Act's  exclusive  liability  pro- 
vision (5  USCS  §  8116(c)),  held  not  to  directly  bar  third- 
party  indemnity  action  against  United  States,  74  L  Ed  2d 
911 

Hospitals:  city  held  not  constitutionally  required  to  reimburse 
hospital  for  care  furnished  suspect  wounded  by  city  police, 
77  L  Ed  2d  605 
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THIRD  PERSONS— Cont'd 

Pecos  River  Compact:  Supreme  Court  held  not  authorized 
under  Pecos  River  Compact  to  designate  third  party  to 
cast  tie-breaking  votes  on  Pecos  River  Commission's  water 
allocation  disputes,  77  L  Ed  2d  1 

Tax  sale  of  property:  26  USCS  §  74*03  held  to  authorize  sale  of 
delinquent  taxpayer's  home  when  spouse  owing  none  of 
indebtedness  has  homestead  right  in  property,  76  L  Ed  2d 
236 

TIMBER 

Mismanagement:  United  States  held  accountable  in  money 
damages  for  alleged  mismanagement  of  forest  resources 
on  allotted  Quinault  Indian  Reservation  lands,  77  L  Ed  2d 
580 

TIME  OR  DATE 

Abortion  (this  index) 

Appeals:  premature  notice  of  appeal  filed  after  entry  of  judg- 
ment but  while  motion  to  alter  or  amend  judgment  re- 
mained pending  in  District  Court,  held  to  be  of  no  effect 
and  therefore  Court  of  Appeals  lacked  jurisdiction,  74  L 
Ed  2d  225 

Bankruptcy:  lien  avoidance  provisions  of  Bankruptcy  Reform 
Act  of  1978  (11  USCS  §  522(f)(2)),  held  not  to  apply 
retroactively  to  liens  established  before  enactment  date  of 
Act,  74  L  Ed  2d  235 

Candidacy  statement:  Ohio  statute  requiring  independent  can- 
didate for  President  to  file  statement  of  candidacy  in 
March  in  order  to  appear  on  general  election  ballot  in 
November,  held  to  place  unconstitutional  burden  on  vot- 
ing and  associational  rights  of  candidate's  supporters,  75 
L  Ed  2d  547 

Detention  of  baggage:  temporary  detention  of  luggage  for 
exposure  to  trained  narcotics  detection  dog  held  not  to 
violate  Fourth  Amendment,  but  90-minute  detention  of 
luggage  held  unreasonable,  77  L  Ed  2d  110 

Forfeiture:  18-month  delay  in  filing  civil  proceeding  for  forfei- 
ture of  currency  seized  by  customs  officials  held  not  to 
violate  claimant's  right  to  due  process  of  law,  76  L  Ed  2d 
143 

595 


INDEX 

TIME  OR  DATE— Cont'd 

Illegitimate  children:  Tennessee  statute  barring  paternity  suits 
brought  on  behalf  of  illegitimate  children  more  than  2 
years  after  their  birth  held  unconstitutional,  76  L  Ed  2d 
372 

Institutionalization:  acquittal  by  reason  of  insanity  held  suffi- 
ciently probative  under  due  process  clause  to  justify  con- 
finement in  mental  institution  for  indefinite  period,  77  L 
Ed  2d  694 

Laches  and  Delay  (this  index) 

Limitation  of  Actions  (this  index) 

Miranda  warnings:  Miranda  warnings  held  not  required  where 
suspect  voluntarily  comes  to  police  station,  77  L  Ed  2d 
1275 

Notice  and  Knowledge  (this  index) 

TIPS 

Informers  (this  index) 

TITLE  AND  OWNERSHIP 

Aircraft:  state  laws  allowing  undocumented  or  unrecorded 
transfers  of  interests  in  aircraft  to  affect  innocent  third 
parties  held  pre-empted  by  49  USCS  §  1403(c),  76  L  Ed 
2d  678 

Misrepresentation:  homeowner's  claim  for  negligence  by  Farm- 
ers Home  Administration  officials  in  supervising  construc- 
tion of  house,  held  not  to  arise  out  of  misrepresentation 
within  meaning  of  Federal  Tort  Claims  Act  provision  (28 
USCS  §  2680(h))  and  therefore  not  barred  by  that  provi- 
sion, 75  L  Ed  2d  67 

Quiet  Title  Actions  (this  index) 

Stock-Raising  Homestead  Act:  gravel  held  to  be  mineral  re- 
served to  United  States  in  lands  patented  under  §  9  of  the 
Stock-Raising  Homestead  Act  (43  USCS  §  299),  76  L  Ed 
2d  400 

TORTS 

Civil  rights:  punitive  damages  in  action  under  42  USCS 
§  1983,  held  available  when  defendant's  conduct  is  shown 
to  be  motivated  by  evil  motive  or  intent  or  when  it 
involves  reckless  or  callous  indifference  to  federally  pro- 
tected rights  of  others,  75  L  Ed  2d  632 
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TORTS— Cont'd 

Federal  Employees'  Compensation  Act's  exclusive  liability  pro- 
vision (5  USCS  §81 16(c)),  held  not  to  directly  bar  third- 
party  indemnity  action  against  United  States,  74  L  Ed  2d 
911 

Longshoremen's  and  Harbor  Workers'  Compensation  Act: 
federal  law  held  governing  as  to  rule  of  discounting  lost 
future  earnings  recoverable  against  vessel  owner  not-with- 
standing receipt  of  compensation,  76  L  Ed  2d  768 

Misrepresentation:  homeowner's  claim  for  negligence  by  Farm- 
ers Home  Administration  officials  in  supervising  construc- 
tion of  house,  held  not  to  arise  out  of  misrepresentation 
within  meaning  of  Federal  Tort  Claims  Act  provision  (28 
USCS  §  2680(h))  and  therefore  not  barred  by  that  provi- 
sion, 75  L  Ed  2d  67 

Sentence:  Eighth  Amendment  held  to  proscribe  life  sentence 
without  possibility  of  parole  for  seventh  nonviolent  felony, 
77  L  Ed  2d  637 

"TOTALITY  OF  CIRCUMSTANCES'' 

Search  warrants:  "totality  of  circumstances"  held  proper  stan- 
dard for  determining  probable  cause  for  issuance  of 
search  warrant  based  on  information  from  informant,  76  L 
Ed  2d  527 

TRADE 

Commerce  (this  index) 

Monopolies  and  Restraints  of  Trade  (this  index) 

TRAINING 

Trust  fund  contributions:  employer  contributions  to  union 
trust  funds  for  health  and  welfare,  pensions,  and  training 
held  not  "wages"  for  purpose  of  computing  compensation 
benefits  under  33  USCS  §  902(13),  76  L  Ed  2d  194 

TRANSCRIPTS 

Grand  jury  materials:  Justice  Department  attorneys  held  re- 
quired to  seek  court  order  for  access  to  grand  jury  materi- 
als for  use  in  civil  suit,  77  L  Ed  2d  743 

TRANSFERS 

Sales  and  Exchanges  (this  index) 
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TRANSMITTER 

Search  and  seizure:  monitoring  beeper  signals  from  radio 
transmitter  that  was  placed  in  container  of  chloroform, 
held  not  to  invade  any  legitimate  expectation  of  privacy 
and  not  to  constitute  search  or  seizure  under  Fourth 
Amendment,  75  L  Ed  2d  55 

TRANSPONDERS 

Search  and  seizure:  monitoring  beeper  signals  from  radio 
transmitter  that  was  placed  in  container  of  chloroform, 
held  not  to  invade  any  legitimate  expectation  of  privacy 
and  not  to  constitute  search  or  seizure  under  Fourth 
Amendment,  75  L  Ed  2d  55 

TRANSPORTATION 

Automobiles  and  Highway  Traffic  (this  index) 

Interstate  Commerce  (this  index) 

National  Labor  Relations  Board,  held  not  required  to  provide 
make-whole  remedy  for  violation  of  8(e)  of  National  Labor 
Relations  Act  (29  USCS  §  158(e)),  74  L  Ed  2d  523 

TRESPASS 

Picketing:  40  USCS  §  13k  held  unconstitutional  as  applied  to 
prohibit  picketing  and  leafletting  on  sidewalks  surround- 
ing United  States  Supreme  Court  grounds,  75  L  Ed  2d 
736 

TRIALS 

Admission  in  Ohio  murder  trial  of  defendant's  Illinois  convic- 
tion based  on  guilty  plea,  held  not  to  deprive  defendant  of 
any  federal  right,  74  L  Ed  2d  646 

Evidence  (this  index) 

Indians:  extent  of  irrigable  acreage  on  Indian  Reservation 
lands  used  to  calculate  rights  of  Indian  Tribes  to  waters  of 
Colorado  River,  held  not  relitigable  in  interest  of  finality 
in  regard  to  acreage  on  reservation  lands  omitted  by 
United  States  in  making  calculations  of  Indian  Tribes' 
water  rights  established  in  prior  Supreme  Court  decree, 
75  LEd  2d  318 

Jury  and  Jury  Trials  (this  index) 

Speedy  Trial  (this  index) 

TRIBAL  SOVEREIGNTY 

Indians:  California  held  authorized  to  require  Indian  trader  on 
reservation  to  have  state  liquor  license  to  sell  liquor  for 
off-premises  consumption,  77  L  Ed  2d  961 
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TRUSTS 

Contributions:  employer  contributions  to  union  trust  funds  for 
health  and  welfare,  pensions,  and  training  held  not 
"wages"  for  purpose  of  computing  compensation  benefits 
under  33  USCS  §  902(13),  76  L  Ed  2d  194 

Indians:  United  States  held  accountable  in  money  damages  for 
alleged  mismanagement  of  forest  resources  on  allotted 
Quinault  Indian  Reservation  lands,  77  L  Ed  2d  580 

National  Labor  Relations  Act:  unrepudiated  prehire  construc- 
tion industry  agreements  held  enforceable  under  Taft- 
Hartley  §  301,  even  by  minority  union,  75  L  Ed  2d  830 

TUCKER  ACT 

Sovereign  immunity:  United  States  held  accountable  in  money 
damages  for  alleged  mismanagement  of  forest  resources 
on  allotted  Quinault  Indian  Reservation  lands,  77  L  Ed  2d 
580 

TURNOVER  ORDER 

Tax  seizure:  property  seized  by  IRS  prior  to  filing  of  reorgani- 
zation petition  in  Bankruptcy  Court  held  subject  to  turn- 
over order  under  1 1  USCS  §  542(a),  76  L  Ed  2d  515 

UNCONDITIONAL  DISCHARGE 

Probation:  conviction  of  youth  offender  who  had  been  placed 
on  probation  under  Federal  Youth  Corrections  Act  of 
1950  (18  USCS  §§  5005  et  seq.),  held  not  to  be  automati- 
cally set  aside  after  youth  served  full  term  of  probation 
where  court  had  not  exercised  its  discretion  to  discharge 
him  unconditionally  prior  to  expiration  of  maximum  pe- 
riod of  probation,  75  L  Ed  2d  359 

UNDUE  INFLUENCE 

Coercion  and  Duress  (this  index) 

Supervisor:  state  court  action  brought  by  one  who  is  "supervi- 
sor" within  meaning  of  §2(11)  of  National  Labor  Rela- 
tions Act  (29  USCS  §  152(11))  for  interference  by  union 
with  his  contractual  relationships  with  his  employer,  held 
pre-empted  by  National  Labor  Relations  Act,  75  L  Ed  2d 
368 

UNFAIR  LABOR  PRACTICES 

Discharge:  requirement  that  employer  prove  that  employee 
would  have  been  fired  even  if  he  had  not  been  involved 
with  union  held  consistent  with  National  Labor  Relations 
Act,  76  L  Ed  2d  667 

599 


INDEX 

UNFAIR  LABOR  PRACTICES— Cont'd 

Retaliation:   prosecuting  unmeritorious   lawsuit   for  retaliatory 

purpose  held  not  unfair  labor  practice  unless   suit   lacks 

reasonable  basis,  76  L  Ed  2d  277 
Strike    replacements'    state    court    suit    against    employer    for 

discharge  after  strike  held  not  pre-empted  by  federal  labor 

laws,  77  L  Ed  2d  798 

UNFAIR  TRADE  PRACTICES 

Monopolies  and  Restraints  of  Trade  (this  index) 

UNIFORMITY  CLAUSE 

Crude  Oil  Windfall  Profit  Tax  Act:  Crude  Oil  Windfall  Profit 
Tax  Act  held  constitutional  under  uniformity  clause,  76  L 
Ed  2d  427 

UNIONS 

Labor  and  Employment  (this  index) 

UNITARY  BUSINESS  PRINCIPLE 

Corporate  franchise  tax:  California  corporate  franchise  tax 
employing  unitary  business  principle  held  valid  and  appli- 
cable to  corporation  and  its  overseas  subsidiaries,  77  L  Ed 
2d  545 

UNITED  STATES 

Easements:  state  gubernatorial  consent  to  federal  acquisition 
of  wetlands  easements,  held  required  and  not  revocable; 
United  States'  ability  to  acquire  easements  pursuant  to 
state  consent  previously  given,  held  not  restricted  by 
North  Dakota  legislation,  75  L  Ed  2d  77 

Federal  Employees'  Compensation  Act's  exclusive  liability  pro- 
vision (5  USCS  §  8116(c)),  held  not  to  directly  bar  third- 
party  indemnity  action  against  United  States,  74  L  Ed  2d 
911 

Forest  mismanagement:  United  States  held  accountable  in 
money  damages  for  alleged  mismanagement  of  forest 
resources  on  allotted  Quinault  Indian  Reservation  lands, 
77  L  Ed  2d  580 

Military  personnel:  enlisted  military  personnel  held  unable  to 
maintain  damages  action  against  superior  officers  for  vio- 
lation of  constitutional  rights  in  course  of  military  service, 
76  L  Ed  2d  586 
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UNLAWFUL  WORK  STOPPAGE 

No-strike  clause:  imposition  of  more  severe  sanctions  on  union 
officials  than  on  other  employees  for  participating  in 
unlawful  work  stoppage,  held  to  violate  §  8(a)(3)  of  Na- 
tional Labor  Relations  Act  (29  USCS  §  158(a)(3))  where 
union  had  not  imposed  contractual  duties  on  its  officials 
to  ensure  integrity  of  no-strike  clause,  75  L  Ed  2d  387 

USE  TAX 

Sales  and  Use  Tax  (this  index) 

VACATION  AND  SETTING  ASIDE 

Death  sentence:  application  to  dissolve  and  vacate  stay  of 
execution  granted,  75  L  Ed  2d  806 

Probation:  conviction  of  youth  offender  who  had  been  placed 
on  probation  under  Federal  Youth  Corrections  Act  of 
1950  (18  USCS  §§  5005  et  seq.),  held  not  to  be  automati- 
cally set  aside  after  youth  served  full  term  of  probation 
where  court  had  not  exercised  its  discretion  to  discharge 
him  unconditionally  prior  to  expiration  of  maximum  pe- 
riod of  probation,  75  L  Ed  2d  359 

VAGUENESS 

Loitering:  California  loitering  statute  requiring  "credible  and 
reliable"  identification  at  police  request  held  unconstitu- 
tionally vague,  75  L  Ed  2d  903 

VEHICLES 

Automobiles  and  Highway  Traffic  (this  index) 

Carriers  (this  index) 

VESSELS 

Search  and  seizure:  customs'  boarding  vessel  for  document 
check,  without  suspicion  of  wrongdoing,  held  not  to  vio- 
late, Fourth  Amendment,  77  L  Ed  2d  22 

VETERANS 

Lobbying:  prohibition  against  lobbying  for  tax  exempt  status 
under  26  USCS  §  501(c)(3)  held  constitutional,  76  L  Ed 
2d  129 

VETO 

Congress:  one-house  congressional  veto  provision  in 
§  244(c)(2)  of  Immigration  and  Nationality  Act  held  un- 
constitutional, 77  L  Ed  2d  317 
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VETO— Cont'd 

Liquor  license:  Massachusetts  statute  vesting  of  power  in 
governing  bodies  of  churches  to  effectively  veto  applica- 
tions for  liquor  licenses  within  500  foot  radius  of  church, 
held  violative  of  establishment  clause  of  First  Amendment, 
74  L  Ed  2d  297 

VIABILITY 
Abortion  (this  index) 

VISAS 

Immigration  and  Naturalization  Service,  held  not  estopped 
from  denying  application  for  permanent  resident  alien 
status  because  of  its  failure  to  process  application 
promptly,  74  L  Ed  2d  12 

VOTING 

Elections  (this  index) 

Pecos  River  Compact:  Supreme  Court  held  not  authorized 
under  Pecos  River  Compact  to  designate  third  party  to 
cast  tie-breaking  votes  on  Pecos  River  Commission's  water 
allocation  disputes,  77  L  Ed  2d  1 

WAGES 

Compensation  (this  index) 

WAITING  PERIOD 

Abortion:  ordinance  provisions  requiring  all  second  trimester 
abortions  to  be  performed  in  hospital  and  dealing  with 
parental  consent,  informed  consent,  24  hour  waiting  pe- 
riod, and  disposal  of  fetal  remains  held  unconstitutional, 
76  L  Ed  2d  687 

WAIVER  AND  ESTOPPEL 

Assistance  of  counsel.  Polygraph  Examinations  (this  index) 

Bar  admission:  United  States  District  Courts,  in  challenges  to 
state  court  decisions  arising  out  of  judicial  proceedings, 
held  not  to  have  subject  matter  jurisdiction,  but  held  to 
have  jurisdiction  over  complaints  involving  general  attack 
on  constitutionality  of  state  bar  admission  rules,  75  L  Ed 
2d  206 

Forfeiture:  18-month  delay  in  filing  civil  proceeding  for  forfei- 
ture of  currency  seized  by  customs  officials  held  not  to 
violate  claimant's  right  to  due  process  of  law,  76  L  Ed  2d 
143 
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WAIVER  AND  ESTOPPEI^Cont'd 

Guilty  plea:  guilty  plea  in  state  court  held  not  to  preclude 
§  1983  action  to  recover  damages  for  alleged  Fourth 
Amendment  violation,  76  L  Ed  2d  595 

Immigration  and  Naturalization  Service,  held  not  estopped 
from  denying  application  for  permanent  resident  alien 
status  because  of  its  failure  to  process  application 
promptly,  74  L  Ed  2d  12 

Polygraph  Examinations  (this  index) 

Quiet  Title  Act  held  North  Dakota's  exclusive  remedy  for 
challenging  United  States'  land  title,  and  Act's  limitations 
provisions  held  binding  on  state,  75  L  Ed  2d  840 

Sovereign  immunity 

-  federal  suits  brought  by  Indian  tribes  to  adjudicate  Indian 

water  rights  held  subject  to  dismissal  where  states  have 
concurrent  jurisdiction,  77  L  Ed  2d  837 

-  forest  resources:  United  States  held  accountable  in  money 

damages  for  alleged  mismanagement  of  forest  resources 
on  allotted  Quinault  Indian  Reservation  lands,  77  L  Ed 
2d  580 
Water  rights:  res  judicata  held  to  prevent  United  States  and 

Indian  Tribe  from  litigating  water  rights  claim  decided  in 

earlier  decree,  77  L  Ed  2d  509 

WAREHOUSES 

State  ad  valorem  personal  property  taxes  on  imported  goods 
stored  under  bond  in  customs  warehouse,  destined  for 
foreign  markets,  and  exempt  from  customs  duties  pursu- 
ant to  19  USCS  §  1557(a),  held  pre-empted  by  Congress' 
regulation  of  customs  duties,  74  L  Ed  2d  323 

WARRANTS 

Search  and  Seizure  (this  index) 

WASTE 

Nuclear  waste.  Atomic  Energy  (this  index) 

WATER  AND  WATER  RIGHTS 

Apportionment 

-  Idaho   held   not   entitled   to   decree   equitably   apportioning 

between  three  states  the  anadromous  fish  of  the  Colum- 
bia-Snake River  system,  77  L  Ed  2d  387 
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WATER  AND  WATER  RIGHTS— Cont'd 

Apportionment — Cont'd 

-  Pecos  River  Compact:  Supreme  Court  held  not  authorized 

under  Pecos  River  Compact  to  designate  third  party  to 
cast  tie-breaking  votes  on  Pecos  River  Commission's 
water  allocation  disputes,  77  L  Ed  2d  1 

-  report  of  Special  Master  recommending  equitable  apportion- 

ment of  river's  water  between  Colorado  and  New  Mex- 
ico, held  to  not  contain  sufficient  factual  findings,  74  L 
Ed  2d  348 
Indians  (this  index) 
Navigable  Waters  (this  index) 

Res  judicata:  res  judicata  held  to  prevent  United  States  and 
Indian  Tribe  from  litigating  water  rights  claim  decided  in 
earlier  decree,  77  L  Ed  2d  509 

WEAPONS  AND  FIREARMS 

Criminal  record:  firearms  disabilities  imposed  by  18  USCS 
§§922  (g)(1)  and  (h)(1)  held  not  removed  by  state  ex- 
punction  of  criminal  record  of  guilty  plea  to  concealed 
weapon  charge,  74  L  Ed  2d  845 

Double  jeopardy:  conviction  and  sentencing  of  criminal  defen- 
dant at  single  trial  on  both  charges  of  first-degree  robbery 
and  armed  criminal  action,  held  not  to  violate  double 
jeopardy  clause  of  Fifth  Amendment,  74  L  Ed  2d  535 

WELFARE 

Trust  fund  contributions:  employer  contributions  to  union 
trust  funds  for  health  and  welfare,  pensions,  and  training 
held  not  "wages"  for  purpose  of  computing  compensation 
benefits  under  33  USCS  §  902(13),  76  L  Ed  2d  194 

WETLANDS 

Easements:  state  gubernatorial  consent  to  federal  acquisition 
of  wetlands  easements,  held  required  and  not  revocable; 
United  States'  ability  to  acquire  easements  pursuant  to 
state  consent  previously  given,  held  not  restricted  by 
North  Dakota  legislation,  75  L  Ed  2d  77 

WIFE 

Husband  and  Wife  (this  index) 

WINDFALL  PROFITS 

Crude  Oil  Windfall  Profit  Tax  Act:  Crude  Oil  Windfall  Profit 
Tax  Act  held  constitutional  under  uniformitv  clause,  76  L 
Ed  2d  427 
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WITNESSES 

Cross-Examination  (this  index) 

Depositions:  deponent's  civil  deposition  testimony  closely 
tracking  prior  immunized  testimony,  held  not  be  immu- 
nized testimony  within  meaning  of  18  USCS  §  6002,  and 
not  able  to  be  compelled  over  valid  assertion  of  Fifth 
Amendment  privilege,  74  L  Ed  2d  430 

Discrimination:  allegations  of  racial  or  class-based  invidiously 
discriminatory  animus,  held  not  required  to  establish 
cause  of  action  under  first  part  of  42  USCS  §  1985(2),  75 
LEd  2d  413 

Evidence  (this  index) 

Grand  juries:  Justice  Department  attorneys  held  required  to 
seek  court  order  for  access  to  grand  jury  materials  for  use 
in  civil  suit,  77  L  Ed  2d  743 

Habeas  corpus:  federal  habeas  corpus  held  unavailable  to  state 
prisoner  denied  pretrial  competency  hearing  on  findings 
fairly  supported  by  the  record,  76  L  Ed  2d  794 

Loitering:  California  loitering  statute  requiring  "credible  and 
reliable"  identification  at  police  request  held  unconstitu- 
tionally vague,  75  L  Ed  2d  903 

Miranda  warnings:  Miranda  warnings  held  not  required  where 
suspect  voluntarily  comes  to  police  station,  77  L  Ed  2d 
1275 

Prosecutorial  misconduct:  reversal  of  criminal  conviction  to 
punish  prosecutorial  misconduct  held  improper  where 
error  was  harmless,  76  L  Ed  2d  96 

Right  to  counsel:  arrested  accused  who  initiated  talk  with 
policeman,  and  accepted  suggestion  that  he  take  poly- 
graph test,  held  to  have  waived  right  to  counsel  during 
interrogation,  77  L  Ed  2d  405 

Self-incrimination:  corporation  president  held  not  to  have  met 
burden  of  production  in  defense  to  contempt  hearing  for 
failing  to  produce  records  for  Internal  Revenue  Service  by 
declaring  not  to  have  possession  or  control  of  records  and 
refusing  cross-examination  on  ground  of  Fifth  Amend- 
ment privilege  against  self-incrimination,  75  L  Ed  2d  521 

Sentencing  hearings:  psychiatric  testimony  held  admissible  in 
sentencing  hearing  for  capital  crime;  denial  of  stay  of 
execution  without  formally  deciding  habeas  corpus  appeal 
held  permissible,  77  L  Ed  2d  1090 
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Appropriate:  attorneys'  fee  award  under  Clean  Air  Act  held 
inappropriate  absent  some  degree  of  success  on  merits,  77 
L  Ed  2d  938 

Commutation:  Eighth  Amendment  held  to  proscribe  life  sen- 
tence without  possibility  of  parole  for  seventh  nonviolent 
felony,  77  L  Ed  2d  637 

Considered:  state  property  tax  on  bank  shares,  computed  on 
basis  of  bank's  net  assets  without  any  deduction  for  tax- 
exempt  United  States  obligations  held  by  bank,  held  to 
violate  Rev.  Stat.  3701,  77  L  Ed  2d  1072 

Conveyance:  state  laws  allowing  undocumented  or  unrecorded 
transfers  of  interests  in  aircraft  to  affect  innocent  third 
parties  held  pre-empted  by  49  USCS  §  1403(c),  76  L  Ed 
2d  678 

"Drug"— within  meaning  of  21  USCS  §  321(g)(1),  75  L  Ed  2d 
198 

Employee  welfare  plan:  federal  court  held  without  jurisdiction 
to  determine  whether  state  may  collect  unpaid  taxes  by 
imposing  levy  on  ERISA  plan,  77  L  Ed  2d  420 

False  pretenses:  Federal  Bank  Robbery  Act  held  to  proscribe 
the  crime  of  obtaining  money  under  false  pretenses,  76  L 
Ed  2d  638 

First  sale:  FERC  held  not  authorized  to  exclude  pipeline 
production  from  pricing  scheme  of  Natural  Gas  Policy  Act, 
77  L  Ed  2d  668 

Hospital:  Missouri  statute  requiring  second  trimester  abortions 
to  be  performed  in  hospital  held  unconstitutional  but 
requirements  that  pathology  report  be  made,  that  minors 
secure  parental  or  judicial  consent,  and  that  second  physi- 
cian be  present  held  constitutional,  76  L  Ed  2d  733 

"Immunized  testimony" — within  meaning  of  18  USCS  §  6002, 
74  L  Ed  2d  430 

Larceny:  Federal  Bank  Robbery  Act  held  to  proscribe  the 
crime  of  obtaining  money  under  false  pretenses,  76  L  Ed 
2d  638 

Legitimate  actions:  attorneys'  fee  award  under  Clean  Air  Act 
held  inappropriate  absent  some  degree  of  success  on 
merits,  77  L  Ed  2d  938 

"Maritime  employment" — within  meaning  of  Longshoremen's 
and  Harbor  Workers'  Compensation  Act  (33  USCS 
§  902(3)),  74  L  Ed  2d  465 
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"Member"— within  meaning  of  2  USCS  §  441b(b)(4)(C),  74  L 

Ed  2d  364 
Narcotic:  protective  search  of  passenger  compartment  of  car 

during  investigative  detention  held  valid,  77  L  Ed  2d  1201 
Owner:  publication  and  posting  held  to  be  inadequate  notice 

for  mortgagee   of  tax   sale  under  due  process   clause   of 

Fourteenth  Amendment,  77  L  Ed  2d  180 
Parole:    Eighth   Amendment   held    to   proscribe   life    sentence 

without  possibility  of  parole  for  seventh  nonviolent  felony, 

77  L  Ed  2d  637 
Search:    temporary    detention    of    luggage    for    exposure    to 

trained  narcotics  detection  dog  held  not  to  violate  Fourth 

Amendment,    but    90-minute    detention    of  luggage    held 

unreasonable,  77  L  Ed  2d  110 
Sex:  employer's  health  plan  for  limiting  pregnancy  coverage 

for   employees'   spouses,   but   not   for   female   employees, 

held  unlawfully  discriminatory  against  male  employees,  77 

L  Ed  2d  89 
"Supervisor" — within    meaning    of   §  2(1)    of  National    Labor 

Relations  Act  (29  USCS  §  152(11)),  75  L  Ed  2d  §  18 

WORK 

Labor  and  Employment  (this  index) 

WORKERS'  COMPENSATION 

Contract  clause:  Alabama  statute  prohibiting  oil  and  gas  pro- 
ducers from  passing  on  severance  tax  increase  to  purchas- 
ers held  pre-empted  by  federal  law  as  to  sale  of  gas  in 
interstate  commerce,  but  pass-through  prohibition  and 
royalty-owner  exemption  held  constitutional,  76  L  Ed  2d 
497 

Federal  Employees'  Compensation  Act's  exclusive  liability  pro- 
vision (5  USCS  §  8116(c)),  held  not  to  directly  bar  third- 
party  indemnity  action  against  United  States,  74  L  Ed  2d 
911 

Longshoremen's  and  Harbor  Workers'  Compensation  Act 
(this  index) 

Marine  construction  worker  who  was  injured  while  performing 
his  job  upon  actual  navigable  waters,  held  engaged  in 
maritime  employment  within  meaning  of  §  2(3)  of  Long- 
shoremen's and  Harbor  Workers'  Compensation  Act  (33 
USCS  §  902(3)),  74  L  Ed  2d  465 

607 


INDEX 

WORK  PRODUCT 

Freedom  of  Information  Act:  agency  attorney  work  product 
held  exempt  from  mandatory  FOIA  disclosure  without 
regard  to  status  of  litigation  for  which  it  was  prepared,  76 
L  Ed  2d  387 

YOUTH  CORRECTIONS  ACT 

Probation:  conviction  of  youth  offender  who  had  been  placed 
on  probation  under  Federal  Youth  Corrections  Act  of 
1950  (18  USCS  §§  5005  et  seq.),  held  not  to  be  automati- 
cally set  aside  after  youth  served  full  term  of  probation 
where  court  had  not  exercised  its  discretion  to  discharge 
him  unconditionally  prior  to  expiration  of  maximum  pe- 
riod of  probation,  75  L  Ed  2d  359 

ZONING 

Liquor  license:  Massachusetts  statute  vesting  of  power  in 
governing  bodies  of  churches  to  effectively  veto  applica- 
tions for  liquor  licenses  within  500  foot  radius  of  church, 
held  violative  of  establishment  clause  of  First  Amendment, 
74  L  Ed  2d  297 
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